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August 7th, offers a defense of 
his bill, Senate Bill 3869, to regulate 
the interstate transmission of power, 
and states emphatically that it will 
not interfere with state commission 
regulation. Therefore, he feels it 
ought not to be opposed, but ought to 
be supported. 

I am convinced that Senator 
Couzens is mistaken in his view that 
his bill, if passed, will not interfere 
with state regulation. It ought to be 
defeated because: 

1. It is dangerous. 

2. It is undesirable. 

3. It is unnecessary. 

It is dangerous because it will con- 
stitute an invasion of a field now 
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exclusively occupied by the states, 
resulting in an unwarranted and un- 
due Federal interference with and 
supervision of matters that are now 
and ought always to be purely of 
state concern, and because it will lead 
to substantially as complete Federal 
dominance of the power industry, as 
the Federal authority now dominates 
the railroad industry. 

It is undesirable because the work 
which Senator Couzens proposes to 
turn over to a Federal agency will, if 
he succeeds, result in the building up 
of a tremendous governmental ma- 
chine with an army of job holders, at 
enormous cost to the taxpayers, with- 
out any benefit to the taxpayer, 
greater than the benefit they now re- 
ceive from the operations of their 
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own state commissions; that the pro- 
posed agency of control will be re- 
mote from the consumers, instead of 
close, as at present; because a remote 
Federal agency in charge of power 
regulation will be inefficient as com- 
pared with state agencies in close 
touch with local conditions, local com- 
munities, and local operating compa- 
nies, and because the scheme as pro- 
posed will inevitably bring about con- 
flict between state and Federal au- 
thority. 

It is unnecessary because it will 
transfer to the Federal Government a 
work that state agencies are now do- 
ing acceptably to their people; which 
the states are peculiarly fitted to do 
but which the Federal Government is 
not fitted to do; which the states can 
do at less cost than can the Federal 
Government, and because there is no 
public demand for Federal regulation 
of the power industry. 

Moreover, Senator Couzens’ article 
proves exactly the contrary of what 
it sets out to prove. The enactment 
of his bill would be one more sin com- 
mitted against the states in the name 
of the commerce clause of the Fed- 
eral Constitution. 


N° one questions the sincerity and 
the honesty of Senator Couz- 
He states that he has 
No one doubts that, 
for the Senator is a fair and a just 


ens’ motives. 
tried to be fair. 


man. He says that he wishes to sup- 
plement and not duplicate the work 
of the state commissions. That is 
his wish, certainly. But I feel that 
he is entirely mistaken in the ultimate, 
if not immediate, effect his bill will 
have. He makes a mountain out of 
the molehill of interstate power, and 


has conjured up perils which, if they 
exist at all, exist in a manner readily 
to be controlled by each state in the 
manner that suits it best. 


A? the outset it may be said that 
one feature of the Couzens Bill 
ought to be adopted. It is that relat- 
ing to holding and management com- 
panies. 

Management companies do offer a 
problem. Thus far it is not a problem 
of the first magnitude so far as my 
own state, Maryland, is concerned. 
It may be with others. Nevertheless, 
because they are purely interstate in 
character, it would be well for the 
Federal Government to take them in 
hand. But if Senator Couzens’ bill 
should pass, in its present form, it 
would destroy the authority of the 
state commissions to act in this mat- 
ter, as now they may act, and put the 
whole power situation in the hands of 
a Federal agency which probably 
would prove ineffective. 

Holding and management compa- 
nies make certain charges for serv- 
ices rendered to, and supplies pur- 
chased for, the held companies. It is 
obvious that the subsidiary or operat- 
ing companies ought not to pay out 
any money unless they receive value 
for it. And while it is true that a 
state commission cannot get at the 
books of a holding company in an- 
other state, it nevertheless can put on 
the operating company the burden of 
showing exactly what price it pays 
for services and materials, exactly 
what these are, proof of their neces- 
sity and value, and the cost at which 
it could secure these services and ma- 
terials for itself. The commission 
can then determine whether the prices 
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paid to the operating and management 
companies are excessive and, if so, 
disallow the excess as an operating 
cost. 


_ it is really the desire to supple- 
ment and not destroy the author- 
ity of the state commissions in the 
field of power regulation, this could 
be done by having the Federal author- 
ity secure and supply the state com- 
missions with all information and 
data they might need bearing on the 
relations and financial transactions 
between the holding company and the 
operating company or companies in 
the state of the commission seeking 
the information, together with the de- 
tailed cost to the holding company of 
the services rendered and supplies fur- 
nished the operating companies. With 
such information the holding com- 
pany problem readily could be met, so 
far as the rates and services of the 
operating companies are concerned. 
But if that cannot be done without 
taking from the states the authority 
over their power conipanies which 
they now possess, then the loss the 
states would suffer would be far too 
great a price to pay for such in- 
formation as might be helpful to 
them concerning the financial trans- 
actions between holding companies 
and held companies which are at 


e 


present operating within their states. 
Now, to get back to the objectiona- 
ble features of the Couzens Bill: 


I’ is true that Senator Couzens at- 
tempts to provide some measure 
of protection to state authority. But 
there can be no doubt in the minds 
of reasonable men that if his bill 
should become a law, it will be inter- 
preted by the courts and amended by 
Congress from time to time until the 
protection to state regulation which 
Senator Couzens attempts to provide 
is swept away. 

There is ample precedent for this 
belief. For no matter how fair the 
start may be in this particular field, 
that start will be the foundation upon 
which will be raised a structure of 
Federal authority which will in time 
take within itself control and domi- 
nation of every element that enters 
into the power situation. 

We cannot get away from the 
declaration of the Supreme Court in 
the Shreveport Case (234 U. S. 342), 
that where the Federal power exists 
it dominates, and we cannot doubt 
that it would dominate as completely 
in the power field as it dominates in 
that of the railroads. Once the step 
was taken, the intolerance of Federal 
authority and its impatience of re- 
strictious upon its complete freedom 


boards made up of state representatives but acting as agents 


q “SENATOR Couzens suggests the appointments of joint 


of the Federal Power Commission, and as such, arms of 
the Federal Government to pass upon rates, charges, or 
services, where any, even the slightest amount, of interstate 


current is involved. 


“THat would be a clear surrender by the states of their 


authority.” 
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of action would result in wiping out 
any restraints upon its power which 
originally might be provided for the 
protection of state authority. 

The states now act in the power 
field, where even a small amount of 
interstate power enters, only because 
of the protection to their authority to 
regulate which is contained in the 
Supreme Court’s decision in the 
Pennsylvania Gas Company Case 
(252 U. S. 23, P.U.R.1920E, 18). 
But it must be remembered that when 
that case was before the court, it was 
seriously contended that the state had 
no right to regulate the price at which 
the gas, transported across a state 
line, was sold to consumers, because 
“attempts by the states to regulate or 
restrict the freedom of importation, 
delivery, and sale of interstate com- 
modities have repeatedly been de- 
clared repugnant to the Constitution,” 
and that “in fixing the gas rates, the 
state necessarily regulates the rate, or 
return, for interstate transportation 
of the gas.” Many decisions of the 
court were cited to sustain this view. 


HE court, however, in deciding 

that the states could regulate the 
price at which the gas was sold to 
consumers because such regulation 
was local in its nature, and required 
in the public interest, took care to em- 
phasize the control of Congress over 
any matter affecting interstate com- 
merce, once Congress acts. It uses 
such expressions as these: 


“In dealing with interstate com- 
merce, it is not, in some instances, 
regarded as an infringement upon the 
authority delegated to Congress, to 
permit the states to pass laws indi- 
rectly affecting such commerce when 
needed to protect or regulate mat- 
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ters of local interest. Such laws are 

operative until Congress acts under 

its superior authority by regulating 

the subject matter for itself.” (Ital- 

ics mine.) 

The decision concludes with these 
words: 


“Until the subject matter is regu- 
lated by congressional action, the ex- 
ercise of authority conferred by the 
state upon the Public Service Com- 
mission is not violative of the com- 
merce clause of the Federal Consti- 
tution.” (Italics mine.) 


Notice that the states are permitted 
to pass on certain matters indirectly 
affecting interstate commerce, only 
until Congress acts by regulating the 
subject matter for itself. And this, 
it would appear, means the whole sub- 
ject matter, not a part of it. The 
states do not act because it is their 
right to act, but because such indirect 
action is not violative of the com- 
merce clause. 

Therefore, it seems clear that the 
only thing that enables the states to 
act now is the fact that Congress has 
not acted, and that as soon as Con- 
gress does act in the matter of power 
rates, the protection now afforded by 
the Pennsylvania Gas Case decision 
will no longer exist. 


_ who shall say that the old issue 
will not again be raised—that the 
fixing of local power rates necessarily 
regulates the rate of return for com- 
panies engaged in interstate transpor- 
tation? And who shall say that when 
that question is raised the Supreme 
Court will not decide, as it decided in 
the Shreveport Case, that whenever 
interstate and intrastate transactions 
are “so related that the government 
of the one involves the control of the 
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Where the Federal Power Exists It Dominates 
the Power of the States. 


ae dow the Federal power exists 
it dominates, and we cannot 
doubt that it would dominate as com- 
pletely in the power field as it dominates 
in that of the railroads. Once the step 
was taken, the intolerance of Federal 
authority and its impatience of restric- 
tions upon its complete freedom of 
action would result in wiping out any 
restraints upon its power which orig- 
inally might be provided for the pro- 
















tection of state authority.” 





other, it is Congress and not the state 
that is entitled to prescribe the final 
and dominant rule” ; and that the state 
cannot fix the relation of interstate 
and intrastate charges “without di- 
rectly interfering with the former 
unless it simply follows the standard 
set by Federal authority?” 

And where will regulation by the 
states be then? 

Ah, says Senator Couzens, I have 
provided against that! I have in- 
serted provisions in my bill that pro- 
tect the states. And he quotes these 
protective provisions. 

Aside from the fact that some of 
these are nullified by other clauses of 
the bill, Senator Couzens certainly, in 
view of the record of Federal en- 
croachments upon fields once regard- 
ed as exclusively within the jurisdic- 
tion of state authority, does not ex- 
pect us to believe that he is so naive 
as to think his protective provisions 
amount to anything. They are cer- 
tainly no stronger than that of the 
original Interstate Commerce Com- 
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mission Act of 1887 for an exactly 
similar purpose. That provision ex- 
plicitly declared that the act should 
not apply to the transportation of per- 
sons or property wholly within one 
state, and the Interstate Commerce 
Commission, assuming that these 
words meant what they said, for 
many years kept its hands off intra- 
state rates. But the Supreme Court 
said “not so,” and so construed the 
law that intrastate rates passed under 
the control of the commission. 

Then the Transportation Act of 
1920 wiped out the few remaining 
shreds of authority over intrastate 
rates that had been left to the states 
by the Shreveport decision, but, as 
pointed out by Mr. John E. Benton, 
in his article in Pusiic UTILITIEs 
ForTNIGHTLY of January 9, 1930, 
Congress did insert a clause in the 
Transportation Act for the protection 
of the state. This provided that the 
authority of the commission should 
not extend to the construction or 
abandonment of spur, industrial, 











team, switching, or side tracks, lo- 
cated wholly within one state. 


D 1p this clause in the Transporta- 
tion Act amount to anything? 

Not at all. 

The first time it got before the Su- 
preme Court (Texas & P. R. Co. v. 
Gulf C. & S. F. R. Co. (1926) 270 
U. S. 266) the court so construed it 
that it no longer means anything. A 
spur track, or an industrial track, ac- 
cording to the court, is not a spur 
track or an industrial track, although 
it be short, is located wholly within 
one state, is adjacent to the main line, 
and “the character of service contem- 
plated be that commonly rendered to 
industries by spur or industry tracks,” 
but, it is an extension, not subject to 
state authority, when it will enable 
the road building it to obtain busi- 
ness in a territory served by another 
road. So, as a protection to the au- 
thority of the states in their own 
territory, that is out. 

Next there was a paragraph framed 
for the purpose of excluding all elec- 
tric railroads from the operations of 
the act when such electric railroads 
were wholly within one state and were 
not operated as any part of a steam 
railroad system. These words were 
as definite as they could be made, but 
did they mean anything more than the 
others? 

Hardly. 

The Interstate Commerce Commis- 
sion first decided that they did not 
mean “any electric road not a part 
of a steam railroad system,” but “any 
electric railroad engaged in interstate 
transportation of freight interchanged 
with other carriers,” and when this 
construction got into court (Pied- 
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mont & Northern R. Co. v. United 
States (1929) 30 F. (2d) 421) it was 
sustained. So any electric railroad, 
wholly within one state, that receives 
any goods brought from without the 
state by another carrier and turned 
over to it for local delivery, or any 
such electric road receiving any goods 
whatever that may be turned over to 
another carrier for transportation be- 
yond a state line, becomes subject 
to the provisions of the act. The 
National Association of Railroad and 
Utilities Commissioners, which had 
the provision referred to inserted in 
the act might just as well have saved 
its time and effort. They were 
wasted. 

Now what better chance can Sena- 
tor Couzens believe his protective 
clauses will have when they get be- 
fore the courts than those just men- 
tioned have had? 

Mr. Benton, who is general solic- 
itor of the National Association of 
Railroad and Utilities Commissioners, 
discussed these cases in his article al- 
ready referred to, “to show that it is 
difficult, if not impossible to use 
words which will insure state power 
in any field from invasion and de- 
struction once a Federal agency is 
empowered to act within that field” ; 
and that “the only way to preserve 
state jurisdiction within a given field 
from destruction is to refrain from 
authorizing any Federal agency to 
enter that field.” He is absolutely 
correct in this conclusion and as he 
expresses my own thought on the sub- 
ject better than I can express it, I 
adopt his words as my own. 


ow, why is it that the Couzens 
Bill is both undesirable as well 
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as dangerous to state authority? 

In the first place because it will 
transfer to the Federal Power Com- 
mission duties now being performed 
by the states to the satisfaction of 
their peoples. 

Senator Couzens points out that the 
Federal Government’s jurisdiction 
over interstate commerce is exclusive. 

Right! 

That it cannot constitutionally dele- 
gate this authority to the state or any 
one else. 

Correct! 

Therefore, he suggests the appoint- 
ments of joint boards made up of 
state representatives but acting as 
agents of the Federal Power Com- 
mission, and as such, arms of the Fed- 
eral Government to pass upon rates, 
charges, or services, where any, even 
the slightest amount, of interstate 
current is involved. 

That would be a clear surrender by 
the states of their authority. 

These joint boards will not be state 
agencies, acting by reason of the sov- 
ereignty of their own states, but, no 
matter how thickly the pill may be 
sugar coated, no more than subordi- 
nate agencies of the Federal power, 
appointed to do a job they can per- 
fectly well do as state bodies, so long 
as the Federal Government keeps its 
hands off. The joint boards will be 
completely under the domination of 
the Federal Power Commission which 
will prescribe the regulations under 
which they will act “including regu- 
lations for the establishment and ter- 
mination of joint boards, and for the 
procedure thereof.” If exceptions are 
taken to the findings of the joint 
boards, it is the commission which 
takes appellate jurisdiction. The 
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states have no real authority under 
this plan. The Federal authority sim- 
ply permits them to play with the sit- 
uation as a man may let his child put 
its hands on the steering wheel of 
a car. This pleases the child and 
gives it a sense of importance. But it 
is the old man who drives. This plan, 
in addition to being cumbersome, un- 
wieldy, and involving much lost mo- 
tion, is certain to cause conflict so 
long as the states retain a shred of 
their self respect. 

It is, of course, clear that Congress 
can do this thing to the states, but un- 
less it is necessary for the national 
welfare, it is a direct and reprehensi- 
ble attack upon the rights of the 
states. And no one has shown that 
the national welfare requires it. 


NOTHER provision of the Couzens 
Bill which contains the seed of 
serious conflict between the Federal 
and the state authority is that relat- 
ing to valuation. By it, the Federal 
Power Commission is “directed to 
value all operating properties subject 
to its jurisdiction” which means all 
important operating companies in the 
country, for they all either export or 
import some power, or do both. 

Aside from the enormous expense 
to the taxpayers involved in this pro- 
ceeding, and the time it would take— 
comparable in some degree to the cost 
in money and time of the valuation of 
the railroads by the Interstate Com- 
merce Commission—this valuation at 
once would raise the issue of state val- 
uation versus Federal valuation. In- 
cidentally, many of these properties 
already have been valued by state au- 
thority and rates are based on such 
valuations. Maryland is now pro- 












ceeding with the valuation of the last 
of the important companies in the 
state, the Potomac Edison. Valua- 
tion by the Federal Power Commis- 
sion certainly would be duplicating 
the work of state commissions. All 
rates, those based on imported as well 
as on domestic current, would have to 
be fixed on either the state or the Fed- 
eral valuation. That is obvious. The 
Federal authority would insist on us- 
ing its valuation which would mean 
Federal determination of all rates; 
and Federal regulation, to the ulti- 
mate exclusion of state regulation. 

And it is proposed to put this Couz- 
ens plan for valuation and regulation 
in the hands of the Federal Power 
Commission! 

Well, we all know of the situation 
which developed in the Federal Power 
Commission and led to the passage 
of.a bill reorganizing it. As Senator 
Couzens himself says “the reason for 
this legislation is generally under- 
stood.” It certainly is. The commis- 
sion may do better when it shall have 
been reorganized, but that remains to 
be shown. Anyway, aside from all 
other objections to the Couzens Bill, 
it would be wise, it seems to me, to 
confine the commission to the duties 
now imposed upon it by law, and see 
whether, after reorganization, it per- 
forms these duties efficiently and with 
satisfaction to the people, before put- 
ting upon it other duties, far more 
complicated and in much greater vol- 
ume than it is now called upon to 
perform. 


Oz instance alone is sufficient 
basis for this feeling. Under 
the permit granting the license for the 
Conowingo development, 


the pre- 
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license costs of that project are to be 
fixed by the Federal Power Commis- 
sion, the Public Service Commission 
of Pennsylvania, and the Public 
Service Commission of Maryland. 

The Maryland commission has 
been waiting for more than three 
years to determine that matter. It 
has been prepared to go into it at 
any time. A meeting of the three 
commissions was held in the office of 
the Federal Power Commission on 
February 16, 1927. It was recessed, 
subject to the call of the chairman, 
the executive secretary of the Federal 
Power Commission, because the own- 
ers of the project insisted that until 
the pool behind the dam was com- 
pletely flooded, the project area could 
not be determined. The plant has 
been in operation for two years or 
more, the pool has been flooded time 
and again, but the chairman has 
never called the commissions together 
again. Recently it has been proposed 
to go ahead with that work, but with- 
out the assistance and codperation of 
the two state commissions, the Fed- 
eral authority assuming full jurisdic- 
tion. 

If that is a fair example of how the 
Federal Power Commission handles 
such a simple problem as fixing pre- 
license costs of an enterprise which 
it had authorized, then we will all be 
dead and forgotten before it could 
complete the valuation of all the com- 
panies which would be under its ju- 
risdiction if the Couzens Bill should 
pass. And certainly, if the govern- 
ment should embark upon such an en- 
terprise, it would cost the taxpayers 
a hundred dollars for every dollar 
they could possibly save in electric 
rates over the savings now being 
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Why the Couzens Bill Is Unnecessary: 











' a ener the amount of current 
passing in interstate commerce 
. is small, only 11.8 per cent of the total 
. kilowatt hours consumed ; 
t Because the interstate phase of the 
t situation has and can have no bearing 
€ on the price at which current is sold to 
f consumers ; 
: Because there is no substantial pub- 
‘ lic demand for Federal regulation; 
I BECAUSE the work can be and is be- 
- ing done where the people so desire, 
il more economically and more efficiently 
- than it can be done by any Federal 
d agency whatsoever.” 
s 
ir 
e made for them by the state commis- passing in interstate commerce is 
IS sions, even if they made any savings small, only 11.8 per cent of the total 
T at all, which is very doubtful. kilowatt hours consumed; because in 
d z is alo provided in Senator some places at least the interstate 
‘ Couzens’ bill that even in the field nly is aga 1 " ep aieh 
1- in which he proposes to “protect’’ . ry! , am vie 
“4 state authority, the Federal authority repicing's © BES 5S CORES) rene 
; shall act when “a substantial number here & we substantia 1 public demand 
ef consumers” (the number to be de- for Federal regulation, and because 
- termined by the Power Commission rng “v poe ‘ age gg sige 
. according to its own judgment alone) ficient an , Reig yt ya 
h shall file with the commission a peti- Fe ze | agency whatsoever silaied 
tion requesting Federal regulation of : f 
intrastate rates, charges, and services. igs! Senator thinks the song aa 
. In that one provision he upsets the — ce Ae ee oe Ape 
1 whole apple cart of protection to state oo re “* “ es apna re : a 
id regulation, and confers on the Federal SV U@UOD- 0 De PICKS pata 
Power Commission authority to nulli- states where the exp ritey and imports 
af y f power are large in order to em- 
* fy any safeguard for the state he has whee 8 a 
ut in the bill phasize the necessity for his bill; be- 
- P F cause this interstate power has “hin- 
= No why is the Couzens Bill un- dered the complete and efficient regu- 
- necessary ? lation of intrastate electric utilities 
8 Because the amount of current if . . . it has not been 
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the means of defeating state regula- 
tion.” 
The figures show no such thing. 


HE Senator’s figures are repro- 

duced here because what I shall 
say about their application to Mary- 
land may apply equally well to other 
states, and show, as they show for 
Maryland, that Federal regulation is 
not required. His figures are: 


Exportep: Vermont, 64.6 per 
cent; Wisconsin, 18.4; Iowa, 38.7; 
Maryland, 54.0; West Virginia, 54.0; 
South Carolina, 32.3; Alabama, 21.9; 
Louisiana, 39.2; Idaho, 62.2. 

ImporTED: Mississippi, 76.7 per 
cent; Utah, 53.1; Arkansas, 73.3; 
Missouri, 47.5; Nevada, 59.4; Mary- 
land, 24.2; North Carolina, 27.3; 
Delaware, 66.2; Kentucky, 31.5; 
Minnesota, 25.9; Georgia, 27.2; 
Idaho, 40.3; Rhode Island, 25.9; 
West Virginia, 31.6. 


These figures seem impressive, but 
they are not when reduced to kilowatt 
hours, and compared with the total 
amount of power consumed. The 
few states named are those which ex- 
port and import the greater percent- 
age of interstate power, yet the total 
exports of the nine states given 
amount to but 5,563,000,000 kilowatt 
hours of the total consumption of 
91,656,000,000, or 6.069 per cent; 
something more than half of the 10,- 
856,000,000 kilowatt hours of cur- 
rent that cross state lines. 

As to the fourteen importing states 
(which include four large exporting 
states) their imports amount to but 
4,814,000,000 kilowatt hours out of 
the total of 91,656,000,000 consumed, 
or 5.252 per cent. 


N° let us see how far Maryland 
needs Federal regulation be- 
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cause of its exports and imports of 
power. 

Maryland exports 54 per cent of 
the power it generates and imports 
24.2 per cent. In kilowatt hours they 
are: exports, 1,119,000,000; imports, 
366,000,000. 

Maryland has one big plant which 
sends out substantially all the power 
it generates, and nearly all the power 
exported from Maryland. It is that 
at Conowingo in Maryland, built with 
money provided by the Philadelphia 
Electric Company for the express pur- 
pose of giving that company a source 
of water generated power for Phila- 
delphia, which it did not have. Un- 
der concurrent orders of the Pennsyl- 
vania Public Service Commission and 
the Maryland Public Service Commis- 
sion whose joint consent was neces- 
sary before the enterprise could go 
ahead, the project was limited to a 
return to its owners of 7 per cent, not 
on the value, but on the actual cost 
of the property. That current is sold 
in Philadelphia and the rate at which 
it is distributed is regulated by the 
Pennsylvania commission as com- 
pletely as if it was generated in Penn- 
sylvania. 

The generating company, the Sus- 
quehanna Power Company, is a 
Maryland corporation. Under that 
company’s charter, Maryland has a 
right to power from the plant to the 
extent of the full flow of the river if 
ever it should require any substantial 
amount of it. In the order of the 
Maryland commission authorizing 
the project, it is provided that such 
current from it as may be sold in 
Maryland shall be sold by a Mary- 
land corporation, or corporations, 
over which the commission shall have 
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full and complete control, and shall 
not be delivered or sold in any man- 
ner, shape, or form as to make it a 
part of interstate commerce. So the 
rights of both states are protected as 
completely as protection can be given 
by any authority, state or Federal. 


— seevmnage also has one large 
source and several small ones 
from which it imports power. The 
large one is the plant of the Pennsyl- 
vania Water & Power Company at 
Holtwood in Pennsylvania, a dozen 
miles above Conowingo, on the Sus- 
quehanna. It supplies nearly all of 
our imported power. It is controlled 
by what are known as the Aldred in- 
terests which control the Consolidated 
Electric Light & Power Company of 
Baltimore, and supplies a large part 
of its production to the Consolidated 
Company. This plant at Holtwood 
was built before there was such a 
thing as a public service commis- 
sion either in Maryland or Pennsyl- 
vania. Every contract for the sale of 
power to the Consolidated Company 
is on file with the public service com- 
mission. They have been subjects of 
analysis and discussion at public hear- 
ings in rate cases, and no evidence 
has ever been offered that shows they 
are not fair, honest, and aboveboard, 
or not advantageous to consumers of 
current in Baltimore. 


S° far as Maryland is concerned, 
Senator Couzens’ percentages do 
not, in any degree, “indicate how 
necessary Federal regulation has be- 
come.” 

On the contrary, when taken with 
the facts, they show no reason at all 
for it, because the whole matter is 
amply regulated now by the states. 
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The Maryland commission knows 
the price to the distributing companies 
of all current brought into Maryland, 
and if that price were excessive the 
commission would not allow any ex- 
cess over a fair price. We have had 
no difficulty in handling our inter- 
state power problem, and if any of 
the other states mentioned by Senator 
Couzens have sent out to Congress 
a Macedonian cry for help, I have 
not heard of it. 

It is absurd to say that because 
current crosses a state line in inter- 
state commerce, the price at which it 
is sold to the receiving and distribut- 
ing company is beyond control, and 
must be allowed in the expenses of 
the distributing company. The regu- 
latory commission of the state into 
which it is imported knows, or can 
find out, to the fraction of a mill what 
it would cost the distributing company 
to manufacture its own current, or 
purchase it from some other company ; 
and if the distributing company 
should be paying a price substantially 
in excess of what it would cost to 
produce it or buy it elsewhere, that 
naturally would be taken as evidence 
of collusion or fraud and the excess 
disallowed as an operating cost. So 
far as I know, the commerce clause 
has not yet been sanctioned as a cover 
for gouging or swindling operations. 


HE Senator justifies his bill, and 

particularly that section of it 
which in the end would make Fed- 
eral regulation of all rates inevitable, 
by pointing out that some state com- 
missions have very limited jurisdic- 
tion, that Delaware has no commis- 
sion at all, that some commissions 
seem to be inactive, that some have no 















jurisdiction over rates of electric com- 
panies and that “some regulation is 
necessary for those electric companies 
which import power for distribution 
in those states which cannot, or will 
not, regulate them.” Therefore, he 
proposes to give these helpless or 
backward states regulation through 
the Federal Power Commission 
whether or not they need or want it. 

It must be admitted that Senator 
Couzens has distinguished authority 
for his position, no less than that of 
former President Coolidge. 

In Mr. Coolidge’s Memorial Day 
address at Arlington, Virginia, on 
May 30, 1925, he said: 

“If questions which the states will 
not fairly settle on their own ac- 
count, shall have to be settled for 
them by the Federal authority, it will 
only be because some states will have 
refused to discharge obvious duties.” 
In spite of this very eminent au- 

thority, Senator Couzens properly 
might be reminded that the extent of 
the powers which the respective states 
give to their regulatory bodies, as 
well as how these bodies discharge 
their duties, is purely each state’s own 
business. The powers may be broad 
and comprehensive, as in Maryland 
whose general assembly is disposed to 
amend and strengthen its public serv- 
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ice commission law to meet new con- 
ditions as they arise, or there may be 
no commission at all, as is the case 
with Delaware. But so long as the 
people of the respective states them- 
selves are satisfied, it is not the affair 
of the Federal Government. 


HERE is not only no national 

need for Federal regulation, but 
no national problem as to rates. Rates 
for power are local, varying with each 
state and with each community in the 
state as local conditions vary. The 
states can handle these matters far 
better, more economically, more ef- 
ficiently and with greater satisfaction 
to their people than can any agency of 
the Federal Government. And it is 
not rightfully the Senator’s preroga- 
tive to use his eminent position in the 
Senate, and his prestige in the na- 
tion, to impose upon the states the 
force of the Federal power without 
their seeking it. 

In my opinion, Senate Bill 3869 is 
dangerous, undesirable, and unneces- 
sary, and may be actually vicious, 
and that any Senator or member of 
the House of Representatives who 
votes for it thereby confesses his be- 
lief that his constituents and his state 
government are impotent to handle 
a situation purely of state concern. 





“Public Relations” versus “Press Relations.” 


ae are public utility executives who think that a sound 
public relations policy is merely getting favorable articles 
into the newspapers to build good will or to assuage the public’s 
anger. That ts not a public relations program any more than the 


paint on a house is the architecture. 


Deeper than that, a real 


public relations policy starts at the root of the organization’s cor- 
porate life and deals with basic principles and practices.” 


—Epwarp L. Bernays 


(An excerpt from his article on “The Public Utility that Is Misunder- 
stood,” to appear in the coming issue of this magazine.) 
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The Disputed Service Charge 


Its Advantages and Its Disadvantages 


OWEVER equitable the service charge may be (points out the au- 
thor), the customer who does not understand it may protest 
against it and thus inject a public relations problem in the task of 
maintaining a truly good rate structure. In this article the author 
advocates the service charge—and gives his reasons why. 


By CLYDE L. SEAVEY 
PRESIDENT, CALIFORNIA RAILROAD COMMISSION 


HERE are two factors that must 
Te taken into account in any 

consideration of a_ service 
charge—equity and expediency. It is 
one thing to prove that a utility is 
justified in putting a straight service 
charge into effect; it is quite another 
to determine whether it is wise to do 
so without disguising it as something 
else. 

Of course, the simpler an equitable 
rate structure is, the better. The vir- 
tue of the so-called “two-part” rate, 
which sets the service charge or con- 
sumer charge as distinct from the 
commodity or consumption charge, 
lies in the fact that it is both simple 
and equitable. It is vulnerable, how- 
ever, to unthinking attack, because the 
service charge stands out like a sore 
thumb. Perhaps it should have been 
called by some better name. 

The consumer who is used to a 
block rate or modified two-part rate, 
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in which all or part of the service 
charge is concealed, may at first look 
askance at the straight service charge. 
And in some instances it may be best 
to leave the charge hidden until edu- 
cation takes place. If there is general 
revolt, however misdirected it may 
be, against what is truly a good rate 
structure, sufficient harm may be done 
by the consequent falling off of con- 
sumption or expense in maintaining 
proper public relations to offset or 
even outweigh the good results to be 
obtained from the immediate applica- 
tion of a true two-part rate. 


ym these considerations of the 
two major factors of equity 
and expediency, let us approach and 
examine the two-part rate with its 
much discussed incidental—the serv- 
ice charge. 

In any discussion of utility rates it 
surely may be taken for granted that 
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the company which furnishes the serv- 
ice is not an eleemosynary institution ; 
that the public body fixing and ap- 
proving rates should act without un- 
just discrimination as between con- 
sumers, and that each consumer, how- 
ever selfish he may be, will admit that 
it is just to charge him at least an 
amount which will cover the cost of 
the service rendered him. 

The total costs incurred by a util- 
ity in giving service is roughly divisi- 
ble into two parts: 

(1) Consumers’ costs, and 

(2) Commodity costs. 


-tpernmanper costs are those ex- 
penses which are in large meas- 
ure the same for all consumers, 
whether they use a large quantity of 
the commodity, a small quantity, or 
none at all. 

These expenses include the cost of 
operation, upkeep, and inspection of 
the service connections, regulator, and 
meter installed to serve the consumer, 
the interest upon the money invested 
in this equipment, the cost of remov- 
ing and repairing of the connections, 
regulator, and meter when such re- 
moval and repair is necessary, the 
cost of complaints and inspection of 
consumers’ appliances, the cost of 
reading the meter, the costs of billing, 
collection of the bill, bookkeeping, 
accounting, and other necessary office 
expenses, and a proportionate share 
of the general and overhead expense 
of running the business. 

All of these expenses continue as 
long as the meter and service are 
there ready for use at any and all 
times by the consumer whenever he 
chooses to turn on the commodity. 
They go on just the same whether he 
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chooses to use large quantities of the 
commodity or whether he does not 
use it at all. They are a definite part 
of the cost of service and must be 
covered by the revenue derived from 
the sale of the commodity. If the 
rate charged for the commodity is of 
a type wherein the consumer who 
uses little or none pays a small mini- 
mum charge, substantially less than 
the above-mentioned costs, then the 
commodity cost must be raised to pay 
the difference and those consumers 
who use more of the commodity are 
made to pay that difference. This is 
almost elementary, yet gas and elec- 
tric companies seem to experience 
great difficulty in driving these points 
home to their patrons. 


oo second group, or commodity 
costs, includes all expenses not 
included under the first group. 

These expenses vary more or less 
directly with the quantity of the com- 
modity produced or sold and the de- 
mand of the consumers, and include 
such items of expense as the cost of 
manufacture or purchase, the costs of 
transmission and distribution, the 
costs of operation and upkeep of all 
of the property except consumers’ 
services, regulators, and meters, the 
return upon such investment, the cost 
of acquiring new business, the re- 
mainder of the general and adminis- 
trative costs, taxes, insurance, uncol- 
lectible bills, and other items. 


_ structures have been modified 
as the demand and service of 
the commodity develop with the pur- 
pose not only of preserving equity 
between consumers but as an aid in 
reducing the cost to the consumer. 
Varying forms and types of rates 
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If the Service Charge is Justifiable, Why Should Not 
the Storekeeper Demand It? 


ew complete answer is that the store- 
keeper is not compelled to keep a com- 
plete stock on hand ready for instant use. 
He is not forced to sell to any customer 
or class of customers at less than cost. He 
does not have to maintain 24-hour delivery 
service for the benefit of customers buying 


yeast cakes or penny candles. 


“These costly obligations are imposed by 
law on public utility companies.” 








have been in use. The first type used 
was a flat monthly charge where a 
consumer used as little or as much as 
he pleased for a fixed monthly charge 
—all consumers’ monthly bills being 
the same. The aggregate of all of 
the monthly bills, under this type of 
rate, must cover both the consumer 
and commodity costs and bring a 
proper return to the utility. Needless 
to say this eventually proved to be 
arbitrary, discriminatory, and imprac- 
ticable. It has since been abandoned 
except by some water companies. 
Another type of rate is the so-called 
block rate with a specified minimum 
monthly charge. Here again the reve- 
nue derived from the rate must cover 
the total cost of service and return. 


- penege we have the so-called two- 
part rate. 

This two-part rate must also pro- 
duce sufficient revenue to cover the 
total cost of service and return. This 
type of rate differs from the block 
rate in that the consumer charge and 
commodity charge are definitely set 
out in the rate structure. 
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Under this type of rate each con- 
sumer, whether he uses any com- 
modity or not, is charged each month 
with a consumer charge to cover the 
expense of his having service ready 
at his disposal at all times. Whether 
or not he uses any of the commodity 
has no effect upon the cost of main- 
taining the service ready for his use. 
The service connections, regulator, 
and meter that are installed on his 
premises must be kept up, inspected, 
and ready for operation whenever he 
chooses to use them, the interest upon 
the investment in this equipment goes 
on, his meter must be read each 
month, a bill must be sent to him each 
month, the bill must be collected, and 
the utility must keep a record of his 
account. 

Under this type of rate, each con- 
sumer pays his consumer charge as 
such. This relieves the commodity 
charge of the necessity of carrying 
the consumer costs and thereby makes 
it possible for the commodity rate to 
be lower per unit than would be the 
case in the block rate. 
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N order to show the effect as be- 

tween the last two forms of rate 
we will take an example used recently 
in a gas rate case before the Califor- 
nia Commission: (See the table at 
the bottom of page 595.) 

Let us consider first the consumer 
who uses no gas at all. 

Under the (A) rate his monthly 
bill would be 75 cents and under the 
(B) rate $1. If the actual consumer 
cost is $1 per meter per month, then 
under the (A) rate this consumer 
only pays 75 cents, the remaining 25 
cents being paid by the consumer who 
uses gas. Under the (B) rate the 
consumer who uses no gas pays his 
$1 consumer cost, as he should. 

Consider next the consumer who 
uses only 500 cubic feet of gas per 
month. Under the (A) rate, his bill 
for this amount of gas would still be 
75 cents and under the (B) rate it 
would be $1.50. This consumer, un- 
der the (A) rate, is escaping payment 
of 25 cents of his actual consumer 
cost of $1 besides getting 73 cents 
worth of gas for nothing. The other 
consumers under the (A) rate, there- 
fore, are required to pay not only his 
25 cents deficiency of consumer cost 
but are also required to pay 73 cents 
for the 500 cubic feet of gas that he 
gets free of charge. Under the (B) 
rate he would properly pay for both 
his consumer cost of $1 and the gas 
he uses. However, under the (B) 
rate he would get his 500 cubic feet 
of gas for 50 cents instead of 73 
cents, the lower commodity rate being 
due to the proper allocation of con- 
sumer cost. 


HE two classes of consumers 
mentioned above are called the 


convenience users and comprise about 
one third of the total consumers of an 
average gas utility. 

Those consumers who maintain 
families and homes, generally classed 
as the working men whose families do 
their own cooking, heating, and wash- 
ing, consume more gas. The average 
monthly consumption of this class of 
consumer will approximate 5,000 
cubic feet per month. 

Next, consider the consumer who 
uses 5,000 cubic feet of gas per month. 
Under the (A) rate his bill would be 
7.25. Under the (B) rate it would 
be $6. The difference between the 
two bills, namely $1.25, is the amount 
that this gas-using consumer pays 
under the (A) rate that should have 
been paid by the consumers using lit- 
tle or no gas. 

If a consumer uses 10,000 cubic 
feet of gas per month his bills under 
the two rates would be as follows: 


(A) Rate 
(B) Rate 


Difference, $2.50 


In this case, under the (A) rate, 
he pays $2.50 of the small users’ bills. 
This continues on, the more gas the 
consumer uses under the (A) rate, 
the more he pays to make up for the 
small users’ deficiency. 

Of course, it might be theoretically 
possible to correct inequalities be- 
tween consumers by increasing or de- 
creasing the unit charge as the use 
fluctuates, applying the service charge 
only with no use of the commodity. 
But that would be so complicated and 
cumbersome, so subject to mistakes, 
and so expensive of administration, 
that it can hardly be considered as 
practicable. 
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HE service charge part of the 

rate, standing out as it does, may 
make it appear as if the consumer is 
making a payment for something not 
actually served to him. This is posi- 
tively not the case, however, for the 
consumer expenses are a definite part 
of the cost of service and must be 
paid in any event. And, as has been 
shown, in the case of the block rate, 
where the convenience user pays less 
than his share the substantial user 
must make up the difference. 

Occasionally, when a two-part rate 
is first suggested, the political psy- 
chologist seizes the opportunity to 
make capital out of it. It is very easy 
to start trouble on the basis of aiding 
the legitimate consumer, even when 
he is actually being injured by the 
withholding of the rate. And it is 
not always the politician who starts 
the trouble. 

In a recent matter before this com- 
mission, involving a new natural gas 
service the utility offered for filing a 
two-part rate where the old artificial 
gas rate had been a block rate with the 
service charge partly covered but hid- 
den. Before the commission could 
take the matter up for consideration 
the service charge was being attacked 
in the local press. 

A very careful analysis of the situa- 
tion has convinced us that there was 
no real protest by consumers but that 
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(A) Brock Rate: 


First 5,000 cu. ft. per meter per month 
Next 5,000 cu. ft. per meter per month 
All over 10,000 cu. ft. per meter per month 


the matter started because of the 
zealous endeavor of one party to 
outdo the other in representing the 
interest of the public against a utility. 
The amazing thing is that this same 
utility for several years has been giv- 
ing electric service in this same ter- 
ritory on a two-part rate schedule 
which was put into effect without pro- 
test and apparently has given entire 
satisfaction. Because of the “situa- 
tion” created, temporary rates were 
put into effect with the filing of a 
modified two-part rate, in which a 
service charge was thinly veiled, 
sufficient to protect the legitimate 
user. 


Howe: this experience is un- 
usual in California. Generally, 
where presented, the service charge 
has been received without any but in- 
cidental protest which has been met 
by individual explanation. 

Of course, when unthinking and 
unjust prejudice has been raised it 
takes time to educate several hundred 
thousand consumers and their leaders. 
Calm consideration of this form of 
rate has always resulted in its adop- 
tion. 

For instance, in the city of Santa 
Barbara in 1928, when a case involv- 
ing rates for gas was under consider- 
ation and where the existing schedule 
in the block form had been in effect 


$1.45 per M cu. ft. 
1.25 per M cu. ft. 
1,00 per M cu. ft. 


Minimum charge per meter per month 


(B) Two-Part Rate: 


Consumer Charge per meter per month 


Commodity Charge; all gas at 


1.00 per M cu. 
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Four Reasons Why the Two-Part Rate Form, Carrying 
the Service Charge, Is Preferred: 





“(a) It equitably allocates to each consumer the costs 
which he should bear, no matter what is his use of the 


commodity; 


“(b) Such allocation makes possible a lower commodity 
rate which encourages a larger use that ultimately causes a 
further reduction in the commodity rate; 


“(c) Its application not only decreases the bills of the 
substantial user but removes an unjust discrimination 
against him under which he helped pay the deficiency of 


the convenience user; 


“(d) The removal of discrimination is conducive to bet- 
ter public relations, cheaper administration on the part of 
both the regulating body and the utility, and better service 


at a lesser cost.” 








for years, the two-part schedule was 
suggested. All parties made a careful 
investigation, with the result that this 
form of rate was endorsed by all, in- 
cluding the city council, the chamber 
of commerce, the building trades 
council, the public utility, and in- 
dividuals. The rate was adopted and 
no complaint has been registered 
against it. 

In fact, increased usage under this 
rate has already resulted in a reduc- 
tion in the commodity charge. 

More recently, in the great metro- 
politan area around San Francisco 
Bay, involving some twenty munic- 
ipalities, where the old block rate form 
was in existence for artificial gas, a 
change over to natural gas with this 
two-part rate was accomplished with- 
out protest. The municipalities were 
ably represented by attorneys and ex- 
perts familiar with all the details of 
rate making. 
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N°? discussion of the equity of the 
service charge would be quite 
complete without some mention being 
made of the often advanced analogy 
of a utility to a storekeeper. 

Why, it is asked, if the service 
charge is justifiable, should not the 
storekeeper demand a service charge 
per customer for maintaining a stock? 

The complete answer is that the 
storekeeper is not compelled to keep 
a complete stock on hand ready for 
instant use. He is not forced to sell 
to any customer or class of customers 
at less than cost. He does not have 
to maintain 24-hour delivery service 
for the benefit of customers buying 
yeast cakes or penny candles. 

These costly obligations are im- 
posed by law on public utility com- 
panies. It creates a strong equitable 
claim in favor of giving to them the 
right to charge each customer for the 
exact amount of service which he re- 
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quires—and such charge should be a 
true charge including all the elements 
of cost involved in standing ready to 
serve, as well as the mere cost of com- 
modity consumption. 


7° is my belief that the two-part 
form of rate described, carrying 
the so-called service charge, as com- 
pared with the block-minimum form 
of rate, is more advantageous to the 
consumers as a whole and the utility, 
for the following four reasons : 

(a) It equitably allocates to each 
consumer the costs which he should 
bear, no matter what is his use of the 
commodity. 
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(b) Such allocation makes possible 
a lower commodity rate which en- 
courages a larger use that ultimately 
causes a further reduction in the com- 
modity rate. 

(c) Its application not only de- 
creases the bills of the substantial 
user but removes an unjust discrimi- 
nation against him under which he 
helped pay the deficiency of the con- 
venience user. 

(d) The removal of discrimination 
is conducive to better public relations, 
cheaper administration on the part of 
both the regulating body and the pub- 
lic utility, and better service at a 
lesser cost. 





Who’s Intolerant? 


¢¢ JT was in our library the other day where we have our news- 


paper clipping department. 


I asked for the envelopes con- 


taining the public utility newspaper clippings. I was given three 
well-filled envelopes containing such clippings that have appeared 
in New York newspapers during the last several years. 


“In going through the several hundred clippings the most pre- 
dominant thing about them was the criticism leveled at the public 
utilities by both public officials and private citizens. 


“Whenever a public utility makes a formal request for an increase 
of rates or an extension of some privilege, invariably some one, 
either in an official capacity or as a private individual, assumes an 
intolerable disposition and attempts to block with some legal meas- 
ure the utility’s request. This procedure has happened so often and 
so much has been published about it in the newspapers, that almost 
every time a public utility makes a request for something, the gen- 
eral public looks upon the matter as little less than a brazen holdup. 
The public utility may be perfectly justified and within sound reason 
for making its requests, but the public fails to comprehend a just 
reason. The result of this has caused a great misunderstanding by 


the public of public utilities. 


“The blame for this intolerant attitude can be placed where it 
belongs—at the door of the public utilities. Even a superficial analy- 
sis will disclose that the public utilities are more emperious than the 
public, which eventually pays the bills.” 

—Epbwin S. FrienpLy 
BUSINESS MANAGER, NEW YORK SUN 





























Misconceptions of 
Commission Regulation 


As Seen by a Commissioner 


By HYLEN H. COREY 
PUBLIC SERVICE COMMISSIONER OF OREGON 


I, TAat the commissions are 

inferior tribunals and are not 
entitled to the respect usually 
given to a court of law. 


— while ago a certain attor- 
ney, purporting to represent 
patrons of a telephone company be- 
fore the Nebraska commission, was 
barred by Commissioner Randall of 
that board from further participation 
in the proceeding. 

The commissioner had become of- 
fended when this barrister, in ad- 
dressing a mass meeting, claimed that 
he had investigated the social relation- 
ship existing between members of the 
commission and officers of the tele- 
phone company. He had even sug- 
gested that it was impossible for the 
“people” to get justice from the com- 
mission in any case involving that 
company. When he refused to apolo- 
gize for this reflection on the honesty 
of the commission he was told that he 
was out of the case. 

What resulted from this action? 

The proceeding was postponed until 
such a time as the patrons could ob- 
tain new counsel. This probably in- 
curred additional expense and delay, 
for a new lawyer has to familiarize 
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himself with many details before he 
can take up such a case where another 
lawyer leaves off. 

In view of this trouble, which hin- 
dered not the guilty lawyer but his in- 
nocent clients, it is not surprising to 
find many commissions in the interest 
of fair play overlooking such an un- 
fair and even discourteous attitude in 
rendering their decisions. A client’s 
case may not be devoid of merit al- 
though presented in an unbecoming 
and belligerent manner. Of course, in 
this particular Nebraska case, Com- 
missioner Randall undoubtedly had 
good reason to act as he did, and I 
certainly sympathize with him because 
I have suffered similar humiliations 
while sitting with the Oregon com- 
mission. 


N a number of occasions I have 
witnessed the legal representa- 

tive of complainants before the pub- 
lic service commission, egged on by 
disparaging public utterances of the 
press or by ill-advised persons, adopt 
an attitude throughout the proceeding 
as patronizing as if he were appearing 
before a rural justice of peace. Aside 
from the respect due to the state ap- 
pearing, however humbly, in the per- 





























son of its duly authorized tribunal, 
certainly such an attitude is not 
sportsmanlike nor is it in keeping with 
the high ideals and traditional rever- 
ence of a learned profession for con- 
stituted authority. 

This attitude can usually be traced 
to one of two causes; either the attor- 
ney has not taken sufficient care to pre- 
pare his case and is trying to bluff his 
way through the proceeding with a 
smoke screen of indifference or sar- 
casm ; or else he does not himself fully 
appreciate the legal significance of the 
commission’s jurisdictional powers 
and duties. 

But, regardless of the cause, what 
effect does this attitude have on his 
client—or, for that matter, on other 
lay parties to the proceeding? 

Unquestionably their confidence in, 
and respect for, commission regula- 
tion is lessened. Naturally, if a man 
sees his own lawyer scoffing at a tri- 
bunal he is not inclined to take it very 
seriously himself. In this way have 
certain members of the bar lent them- 
selves, perhaps unconsciously, to the 
business of undermining the security 


of utility regulation. 


HAT do the commissioners do 
about it? Unfortunately, there 
is very little they can do about it— 
for as I have already intimated to re- 
buke the counsel would very often be 
to prejudice the cause of his client. 
The sworn duty of the commissioners 
requires them to care for the interests 
of all parties appearing before them, 
however discourteously represented. 
This condition reminds me of a pas- 
sage in St. Luke’s Gospel: 


“Woe unto you lawyers! for ye 
took away the key of knowledge; ye 


PUBLIC UTILITIES FORTNIGHTLY 


599 


entered not in yourselves and them 
that were entering in ye hindered !” 


Apparently even the Jerusalem Bar 
Association had its critics. Indeed, I 
am inclined to believe that St. Luke 
ought to be made the patron saint of 
public service commissioners, for I 
am sure that those words express the 
thoughts that enter the minds of com- 
missioners when they see lawyers 
leading the parade of uninformed but 
possibly well-intentioned citizens to 
sneer at regulation. 


EAVING this particular brand of 
lawyer (which, I am glad to say, 
constitutes only a small fraction of 
that learned profession), let us glance 
out over the rest of the opponents who 
have massed themselves consciously 
or unconsciously against commission 
regulation. Broadly speaking, I am 
of the opinion that most of the criti- 
cism against the commissions reflects 
a general public misconception con- 
cerning the purposes and practices of 
the state commissions. 

This unjust criticism is not confined 
to the average uninformed lay voter 
and the type of lawyer already men- 
tioned; it includes politicians, mer- 
chants, bankers, and even the mem- 
bers of the “greatest deliberative body 
in the world”—the United States Sen- 
ate. When we examine closely into 
this criticism we rarely find a new or 
original argument; it is an incessant 
repetition of the usual and well-known 
attacks. 

Now this dearth of new material is 
asymptom. It is a symptom that the 
leaders in the revolt, the men respon- 
sible for putting the same old balder- 
dash into circulation, are not sincere 
in their own beliefs. It is a sign that 




























they are “after something,” whether 
it is a political office or a franchise, or 
mere political publicity. 


e 


That the commissions are 

politically minded and favor 
large corporations as against in- 
dividual complainants. 


Hts charge is directed against the 

commissioners themselves rather 
than against their official dignity or 
rank. It charges that commissions 
are politically rather than judicially 
minded ; that they favor large utilities 
or other corporations as against small 
consumers, individual complainants, 
and the obscure citizenry. 

The regulation of public utilities, as 
generally adopted throughout the 
Union, impresses me with the results 
obtained and the vast possibilities in 
the way of public benefits that will 
further be afforded in the future. I 
believe that the very history of the 
commissions’ achievements is the best 
evidence possible to refute any asper- 
sion upon the character of the com- 
missions involving their fairness or 
sincerity. 

The conclusion seems inescapable 
that the strong and efficient regula- 
tions made possible by the state laws 
administered by state commissions 
and their staffs, clothed with powers 
never before in history placed upon an 
administrative and quasi-judicial body 
with its simplified procedure, has be- 
come a mighty factor in the public 
welfare. Often the mere mailing of a 
letter brings prompt results; some- 
times a matter of great consequence to 
the public has its origin in the mailing 
of a letter directing the commission’s 
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attention to a meritorious matter that 
may have heretofore escaped the com- 
mission’s attention. 


I SEE no fundamental error or defect 

in the general plan of regulation. 
There may be minor desirable changes 
or additional laws to strengthen some 
features of public utility laws, but 
such small changes do not cause me to 
question the general results now ob- 
tained from state regulation. 

To be specific, the Oregon Public 
Service Commission has, upon its own 
motion, brought investigations which 
have resulted in vast benefits to the 
people of Oregon. These cases in 
which the commission itself took the 
initiative have resulted in the saving 
to the citizens of Oregon of hundreds 
of thousands of dollars in reduced 
rates, and, of equal importance to the 
public, increased and improved serv- 
ice. Public records show that other 
states generally have enjoyed similar 
results from state regulation. 

Of course, we welcome public dis- 
cussion of these subjects for the pur- 
pose of disseminating information. 
If regulation is sound, it will not be 
affected adversely by public controver- 
sy. If it is found to be unsound in 
any respect, it will be improved. All 
thoughtful contribution will receive 
public attention and in the normal 
course of evidence these expressions 
on regulation will give way to logical 
conclusions based on facts. Regula- 
tion will reap the benefits of a nation- 
wide discussion and the educational 
results will enable the public to under- 
stand what regulation is and how it 
works. Through public discussion the 
facts will come to the front in time 
and will lead to public action that will 






co a 


ck 
isi 
th 
Sic 
co 





PUBLIC UTILITIES FORTNIGHTLY 





The Political Motive Behind Some Criticism 


ay bass criticism of the commissions ts 
not confined to the average uninformed 
lay voter. When we examine closely 
into this criticism we rarely find a new or 
original argument; it 1s an incessant repeti- 
tion of the usual and well-known attacks. 
Now this dearth of new material is a symptom. 
It is a symptom that the leaders in the revolt, 
the men responsible for putting the same old 
balderdash into circulation, are not sincere in 
their own beliefs. It is a sign that they are 
‘after something,’ whether it is a political office 


or a franchise, or mere political publicity.” 





make regulation stronger and immune 
to political influences and attacks. 
But all this is true only provided 
that the public hears both sides of the 
story. So far, the commissions’ ver- 
sion of the controversy seems to me to 
have been sadly neglected. It behooves 
the commissions to present their own 
side of the case and demonstrate the 
errors of current political attacks. 
On the other hand, if we let the op- 
position go on capturing the attention 
and imagination of the public, ulti- 
mately it will also capture its opinion. 
I need not recall what folly can be ac- 
complished by the will of the public 
when it its wrongfully manipulated. 


5 pn regulation of public utilities is 
far from being political, although 
a number of people do not seem to 


think so. They do not hesitate to 
charge the commission with favorit- 
ism toward corporations and to 
threaten dire political results if deci- 
sions are rendered unfavorable to the 
contentions of ratepayers. 


Fortunately for all concerned, pub- 
lic utilities are not regulated under co- 
ercion, neither are they regulated ac- 
cording to the whims or caprices of 
the state commissions. The commis- 
sions are not moved in their acts by 
any consideration of the political pun- 
ishment that may be visited upon them 
for failure to meet the views of a num- 
ber of people in the locality in which 
the public utility under consideration 
is located. I have a wide acquaintance 
with state commissions and their de- 
cisions, I know them to be honest and 
conscientious servants of the public. 
They are sworn to uphold the law and 
they aim to administer it without fear 
or favor, to do exact justice, and per- 
form their sworn duties, whether or 
not that course meets with the disap- 
proval of certain politicians. Like- 
wise, they respond gladly to the dic- 
tates of the law and their own con- 
sciences for the benefit of the individ- 
ual as quickly as they respond to the 
complaint of a large group of people. 
Take individual complaints, for in- 


601 





PUBLIC UTILITIES FORTNIGHTLY 


stance; commissions’ records show 
that by far the greatest portion of 
their business consists in adjusting 
complaints of individuals, and many 
such complaints are handled expedi- 
tiously and satisfactorily by corre- 
spondence. 


HE commissions are not, as some 

seem to think, arbiters of eco- 
nomics, but tribunals created by law 
and generally informed by experience, 
and their orders to be valid must be 
founded upon the facts and in con- 
formity with the law of the land as it 
exists. 

The assumption by those who criti- 
cise the commissions for granting any 
request of a corporation, is that the 
corporations are always wrong and 
their critics always right; that, there- 
fore, a decision in favor of a corpora- 
tion’s contentions shows bias or evi- 
dence of improper influence. This is 
usually the alibi of defeated litigants. 
It never occurs to them that they 
themselves might have been wrong. 


7 

3. That the commissions “guar- 

antee” to utility companies a 
certain amount of return on their 
investment, and that they fix rates 
accordingly. 
A! time is measured, it has not been 

long since America, as a nation, 
consisted of a few villages and farm- 
ing communities scattered throughout 
the extreme eastern portion of the 
United States. We now have a na- 
tional population of one hundred 
twenty-two million, a vast majority of 
which lives in congested urban centers. 
Our individual rights to live and the 
free pursuit of our vocations have 


come to be intertwined with countless 
similar rights of our fellowmen. 

For the protection of these inter- 
woven rights we have to depend upon 
governmental regulation to a far 
greater extent than did our fore- 
fathers when communication between 
persons and localities was very lim- 
ited and they furnished their own 
transportation. Their homes were 
lighted by candles dipped by them- 
selves and their water supply came 
from their own springs or wells. 

Unlike many older settlements in 
foreign lands, where those necessities 
are still lacking, fortunately, our com- 
munities harbored men and women 
imbued with the pioneering spirit, 
citizens with vision who early realized 
that in order to secure the blessings of 
those vital necessities for the congest- 
ed centers of population, it would be 
necessary to organize private capital 
and enterprise. For more than a cen- 
tury those pioneering citizens were 
hailed as public benefactors and we 
Americans deemed ourselves rich in 
our heritage. 


| Baer. those organizations were de- 
clared to be public utilities. They 
occupy the public streets and highways 
with the consent of the state in con- 
ducting a business, which the state it- 
self might perform but which it has 
quite generally delegated to those en- 
terprising citizens who are willing to 
put their money into public service. 
The utility is granted certain sover- 
eign powers and privileges, such as the 
power to exercise the right of eminent 
domain and to occupy the streets. 
Owing to the existing hazards to 
utility capital and the desire to protect 
their investment, unscrupulous meth- 
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ods were sometimes resorted to by 
utility operators and conditions be- 
came unbearable to the public. For a 
short period competition between util- 
ities sometimes aided to secure favor- 
able rates and services. Such compe- 
tition, however, was of short duration. 
Eventually, the states delegated to the 
commissions the legislative and quasi- 
judicial powers to fix the rates and 
regulate the service of these essential 
servants of the public. 

The fundamental purpose of the 
public utility laws providing for state 
regulation is to secure the maximum 
service at a minimum rate with due 
safeguards against discrimination. 


ape saying of many business 

men is “my business is not 
guaranteed a reasonable return.” 
They seem to overlook the fact that 
their business is not limited to any re- 
turn and that operators of private 
businesses are free to buy and sell and 
choose between customers. They have 
absolute discretion in credit extension 
and wages. 

Another fact that these merchants 
overlook is that the commissions do 
not “guarantee a reasonable return” to 
public utilities. They simply permit 
utilities to earn such a return if they 
are able to do so. They merely fix a 


e 


rate which is most likely to procure 
such a return. The action is purely 
legal. Commissions may regulate 
rates but they cannot regulate the law 
of econornics. 

That is why, although under Feder- 
al decisions commissions seem to be 
required to fix rates for street rail- 
ways calculated to yield a return in 
excess of 7 per cent, Chairman Harold 
West of the Maryland commission 
pointed out that there was not a single 
street railway company in the eastern 
part of the United States actually 
earning, to his knowledge, as much as 
six per cent return on its investment. 
If commissions guarantee returns 
they are certainly falling down on 
their guarantee to these traction utili- 
ties. 


HE fact of the matter is, the com- 
missions are merely following 
out a mandatory duty imposed upon 
them by the Federal Constitution 
when they fix utility rates that are cal- 
culated to yield a reasonable return. 
To do otherwise would be to incur 
court reversals that would cost tax- 
payers much money through protract- 
ed and unnecessary litigation. 
And why should not utilities receive 
such protection? 
How else would they survive the 


public controversy. If it is found to be unsound in any 


q “IF regulation is sound, it will not be affected adversely by 


respect, it will be improved. 


Regulation will reap 


the benefits of a nation-wide discussion and the educational 
results will enable the public to understand what regulation 
is and how it works. Through public discussion the facts 
will come to the front in time and will lead to public action 
that will make regulation stronger and immune to political 


influences and attacks.” 


603 


WTS Cm PORE 2 hte TE 


somes 


a WE 


FL hall SOOO. ey POG Ete 





PUBLIC UTILITIES FORTNIGHTLY 


abuse of governmental powers to lim- 
it their return? 

If the private business man, be he 
butcher, baker, or candlestick maker, 
cannot make a profit in one place what 
does he do? He closes up and goes to 
another place. If he gets too deep in 
the hole he goes through bankruptcy 
court and comes out with a clean slate. 

When a utility is losing money, 
what happens? 

It has to stay there and take its pun- 
ishment. 

It has thousands, possibly millions, 
of dollars forth of investment literal- 
ly spiked to the ground. Why should 
not the Constitution protect such an 
investment from arbitrary confisca- 
tion? 

If all the people understood that, 
as a result of this prohibition, the 
Constitution stands as a great sea 
wall, keeping back the waves of hate 
and prejudice, restraining all human 
disposition to abuse power conferred 
upon private persons and public of- 
ficials, there would be a wonderful re- 
vival of confidence and a sense of 
gratitude toward our unexcelled form 
of government. 


e 


4. That commissions allow a 

return on watered stock val- 
ues and on excessive franchise 
values of utilities. 


5 pe manner of ascertaining the 
reasonableness of rates involves a 
consideration of the value of the prop- 
erty used and useful in serving the 
public. This value is construed by the 
courts of the land to be the fair pres- 


ent value as distinguished from the in- 
vestment, the latter may be actually 
more or less than the value to be used 
as the rate base. 

It necessarily follows that the oft- 
repeated statement by the uninformed 
about commissions allowing a return 
on watered stock and excessive fran- 
chise values is not true. The amount 
of stocks and bonds, outstanding are 
practically disregarded, and only such 
franchise values are allowed as corre- 
spond with the actual legitimate ex- 
pense of securing the franchise. This 
franchise value is infinitesimal com- 
pared to the value of the entire plant. 
But this is just one more fallacy that 
keeps going the rounds. 


, I ‘HE principle of government reg- 
ulation of public utilities has been 


generally adopted in this country, in 
both Federal and state matters. All 
the states with but a single exception 
—Delaware—have laws regulating in- 
trastate railroad or public utilities or 
both. State regulation on a compre- 
hensive plan dates from 1907, when 
the Wisconsin and New York statutes 
were passed. Since that time no state 
having adopted regulation has taken a 
backward step by abandoning public 
regulation. 

In other words, state regulation of 
public utilities is a matter which has 
become firmly fixed as a branch of 
state government and one that will not 
be permanently relinquished by the 
states. Regulation has been given a 
thorough trial during the past twenty- 
three years and those who suggest its 
abandonment have not even started to 
prove their case. 
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The Value of One State Commission Is Appreciated 


OONER or later something happens 

to remind us of a good thing which 
we have not fully appreciated. We be- 
come sick. Then we begin to under- 
stand the value of health. We grow 
old. We would like to be young again. 
The old adage is: “We never miss the 
water till the well runs dry.” 

Once in a while something comes up 
to upset our electric service. Our tele- 
phone line will go out. Perhaps a 
water pipe will burst. Our transporta- 
tion lines may be tied up. Then we 
are impressed with the importance of 
these utilities. 

We have had commission regulation 
of utilities in many states so long that 
we take it as a matter of course. If it 
is noticed at all, it is only for the pur- 
pose of criticism. Its benefits are for- 
gotten or overlooked. Here, too, events 
occasionally happen to remind us of the 
reasons which led to the adoption of 
this regulatory policy and why it has 
continued. 

Not long ago the consumers of a pri- 
vate water company in a town in New 
York state became dissatisfied with the 
company’s rates. The ratepayers ap- 
pealed to the commission for relief, but 
the commission in New York state was 
without jurisdiction over private com- 


panies. So the ratepayers wanted the 
jurisdiction of the commission ex- 
tended. 

Without a state commission there 
might be no relief for a community 
like this except by direct action by the 
legislature. In the absence of regula- 
tion rates are usually fixed by contract. 
This was the way it was done prior to 
state commission regulation. 

Under commission regulation, when, 
by change of conditions, contract rates 
become too high, ratepayers may appeal 
to a commission in most states to have 
them lowered because the commissions 
may disregard the contract. This rule 
was established a number of years ago 
at the insistence of ratepayers to pro- 
tect them from improvident contracts. 
Since then it has often worked to pro- 
tect the utilities when circumstances 
have made these contracts unfair to 
them. It is a good rule, and it works 
both ways. 

The situation to which we have al- 
luded illustrates the advantage to the 
ratepayers of having a state body to 
which they can appeal when they have 
a grievance against a utility company 
which they believe calls for prompt re- 
dress. It is also the least expensive 
way of adjusting differences. 








The Unregulated ‘Taxicab 


What the State Commissions Are Doing about It 


“THERE ought to be a law,’ is the complaint upon the 
lips both of the bewildered street railway and also of 
the taxicab operators as they witness the disastrous ef- 
fects of price wars brought on by the troublesome cut-rate 
cab. As a matter of fact, there is already such a law in 


a number of states. 


This article points out the location 


and the scope of such laws, and tells how they are being 
enforced. 


By FRANCIS X. WELCH 


SURVEY by the editorial staff 
A of Pusiic Utiiities Fort- 

NIGHTLY of the most recent 
laws and statutes of the various states 
respecting utility regulation reveals 
the somewhat astonishing fact that 
there are twelve states in the Union, 
and the District of Columbia, where 
some provision is apparently made for 
the regulation of the taxicab industry 
by the state public utilities or public 
service commissions. 

This revelation is astonishing in 
view of the fact that, with the ex- 
ception of the District of Columbia 
and Pennsylvania, none of the com- 
missions so empowered appear to 
have exercised this authority to the 
extent of actually fixing fares charged 
by taxicab operators, or eliminating 
the wasteful rate wars which are go- 
ing on in so many of our larger cities. 


A closer inspection of the matter, 
however, will show that this inaction 
does not of necessity reflect on the 
competence of the commissions in- 
volved. First of all let us name these 
twelve states, keeping in mind the 
District of Columbia. They are Ari- 
zona, Arkansas, Colorado, Connecti- 
cut, Maryland, Montana, Nebraska, 
North Carolina, Oklahoma, Pennsyl- 
vania, Rhode Island, and West Vir- 
ginia. 


I F we glance down the second ruled 
column of the chart accompany- 
ing this article, we find that in 
Arkansas, Montana, North Carolina, 
and to a great extent in Colorado, the 
commissions’ jurisdiction does not 
include municipalities. | Obviously, 
this means everything in taxicab regu- 
lation, since there is very little trou- 
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ble with the taxicab situation in rural 
districts. It is not surprising, there- 
fore, that we have heard nothing of 
taxicab regulation from these three 
states, although the Colorado com- 
mission did have something to say 
about the rates for sight-seeing taxi- 
cabs around the Pike’s Peak section. 

The Nebraska commission can 
next be eliminated when we consider 
that it has authority over only one 
phase of taxicab activity; to wit, lia- 
bility insurance, which it regulated in 
a very thorough fashion in Re Lia- 
bility Insurance for Taxicabs, P.U.R. 
1929D, 561. 

Next let us consider Maryland and 
West Virginia. The statutes that 
give jurisdiction to these commissions 
are very broad, and for that reason 
somewhat vague and doubtful. It is 
necessary for these commissions to 
go step by step and have each stage 
tested by the courts. It was only a 
short time ago that the Maryland 
commission decided to act on the ad- 
vice of its distinguished counsel, the 
former Senator W. Cabell Bruce, who 
was of the opinion that the language 
of the Maryland statute permitted 
that commission to require the filing 
of liability insurance by a taxicab 
utility as a condition precedent to ob- 
taining a certificate of convenience 
and necessity,— Re Bell Cabs, Incor- 
porated, P.U.R.1930D, 260. 


: I ‘HE West Virginia statute is even 


more vague. It gives the com- 
mission general jurisdiction to re- 
quire “every person, firm, or corpora- 
tion engaged in a public service busi- 
ness” to maintain adequate service at 
Teasonable rates. It was not until 
Charleston Interurban R. Co. v. 


Smith, P.U.R.1915E, 177, that this 
act was held to cover regularly 
scheduled motor busses, and even in 
that case the commission declined to 
take action because it did not see any 
necessity for it. 

It is questionable, therefore, 
whether the West Virginia act would 
cover taxicabs and it is small won- 
der that the commission of that state 
hesitates to proceed in the absence of 
more specific statutory powers. The 
existing law is far broader than, for 
instance, the Illinois act which gives 
its commission power over “the 
transportation of persons or property 
between points” within the state. Yet 
the Illinois commission decided that 
this did not include taxicabs, Re Redd 
Cab Co. (1924) P.U.R.1925C, 420. 


HESE eliminations leave for our 
consideration Arizona, Connecti- 
cut, Oklahoma, Pennsylvania, Rhode 
Island, and the District of Columbia. 
The last-named jurisdiction has 
been a veritable pioneer in active 
taxicab regulation, when as early as 
1915, in Terminal Taxicab Co. v. 
Kutz, 241 U. S. 252, P.U.R.1916D, 
972, its attempts to regulate cab 
fares in the capital city resulted in 
the “Dred Scott decision” of taxi- 
cab regulation—the ruling of the Su- 
preme Court of the United States to 
the effect that only taxicabs soliciting 
business on the streets or public places 
could be regulated as common car- 
riers. This decision exempted from 
regulation “liveried cabs” which are 
cabs operating out of private garages 
on calls, telephone or otherwise, from 
specific patrons. 
Since that time the District com- 
mission has refused to increase the 
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Authority of the State Commissions 
over Taxicabs 
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1 The Colorado commission 


state supreme court. 


does not have jurisdiction in certain home rule cities under decisions of the 


608 





PUBLIC UTILITIES FORTNIGHTLY 


metered rates of one company in 
Re Terminal Taxicab Co. P.U.R. 
1921E, 546, and is even at this writ- 
ing engaged in a thorough and com- 
prehensive investigation of all cut-rate 
taxicab operations in Washington 
which, it is hoped, will clear up the 
chaotic conditions owing to cut-throat 
competition between flat rates now 
obtaining in the capital city. Unfor- 
tunately, this commission met a re- 
versal at the hands of the District 
of Columbia Supreme Court last year 
which denied to it the power to com- 
pel the filing of liability insurance by 
cab operators. Legislation to cure 
this defect barely missed passage at 
the last session of Congress, and will 
probably pass in the near future. 


HE Pennsylvania commission 

has consistently regulated compe- 
tition between taxicabs in the Key- 
stone state in an intelligent manner 
for a number of years. It even went 
so far in Rinebold v. Webb (1927) 
P.U.R.1928A, 604, as to whittle away 
at the Supreme Court’s ruling in 
Terminal Taxicab Co. v. Kutz, supra, 
by holding that the public display of 
a sign on the front of a so-called 
“livery garage,” as well as solicitous 
advertisement in a telephone direc- 
tory, was sufficient to warrant regu- 
lation by the commission. 

Similarly, it even interfered to see 
if the alleged imitation by one taxi- 
cab company of the colors and painted 
insignia of another company consti- 
tuted unfair competition, or a decep- 
tion to the public, Pittsburgh Transp. 
Co. v. Yellow Cab Co. (1928) P.U.R. 
1929A, 631. As a result of this sup- 
ervision, the taxicab situation in 
Pennsylvania is probably as satisfac- 


tory as any other state in the Union, 
notwithstanding its numerous cities 
and congested urban districts. At this 
time this commission is considering 
the Philadelphia situation with a view 
to eliminating rate cutting. 


HE Arizona, Rhode Island, Con- 

necticut, and Oklahoma commis- 
sions have not had full jurisdiction 
over taxicabs long enough to produce 
much in the way of definite results, 
but the latest word from Providence 
would appear to indicate that the 
commission of that state will very 
shortly hand down an order that will 
be a landmark in taxicab regulation. 
Likewise, the Connecticut commis- 
sion is quite active. 

On November 4, 1929, just a few 
months after the effective date of the 
law extending its jurisdiction, the 
Connecticut commission, in Re City 
Cab Service, Inc. (1929) P.U.R. 
1930A, 113, denied applications for 
fifteen new cabs to be operated in 
Hartford. This decision, which dis- 
cusses taxicab rates, service, and 
methods for gauging monopoly and 
competition, is well worth reading by 
anyone interested in taxicab regula- 
tions. 

Nothing has been heard as yet from 
Oklahoma, but it is probable that the 
taxicab situation in that state has not 
as yet reached troublesome propor- 
tions. A similar condition probably 
obtains in Arizona. 

It should further be remembered 
that this study of taxicab law was 
confined solely to regulation by state 
public utilities and public service or 
railroad commissions. It did not in- 
vestigate regulation by municipalities, 
which is very widespread and appar- 
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ently very unsatisfactory. In South 
Carolina, for instance, taxicabs are 
under the jurisdiction of the state 
highway commissioner. 


if Be summarize the findings of this 
survey, it appears that only 
thirteen jurisdictions have any pro- 
vision at all for regulation by the 
state commission, and of these only 
six commissions have full and clear 
cut powers. They are situated in 
Arizona, Connecticut, District of Co- 
lumbia, Oklahoma, Pennsylvania, and 
Rhode Island. It further appears 
that such regulation, scarce as it is, 
has had a highly satisfactory result 
considering that four of the states 
have only recently (1929) endowed 


their commission with such powers. 

What is needed now is legislation 
in thirty-six states to give plenary 
regulatory powers over the taxicab to 
the state commissions, and laws in 
seven states that will increase existing 
powers to the point where real good 
can be accomplished. 

Regulation by a state commission 
is the only satisfactory solution to 
the evils of the unregulated taxi- 
cab. Regulation by municipalities 
lacks uniformity, consistency, sta- 
bility, and research. The state 
commissions long versed in the de- 
tails and specialized knowledge of 
transportation regulation are the log- 
ical repositories of such regulatory 
powers. 





Picked Out of the Daily News 


oS million passengers were carried on street railways in the 
United States last year and only fifty of them were injured in 


street railway accidents. 


M% gas has been sold and used in the United States in the 
last eleven years than in all previous years combined since it 


was first introduced in 1812. 


2 


very time an automobile smashes into a trolley pole and breaks 
it down, it costs $100 to replace. In one city recently in one 
week speeding automobiles broke nine poles. 


2 


HE “Yankee Clipper” of the New Haven Railroad now car- 
ries in each of its fourteen cars an authentic oil painting by a 
well-known artist of the clipper ship whose name the car bears. 
The paintings, worth about $7,000, are chiefly the work of New 
England artists. 
2 


A= German telephone device spells out the letters of difficult 


words and writes them down at the other end. Whenever 
difficulty is encountered in making a word understood by the listen- 
er, the telephone user switches on the new attachment and spells out 
the word letter by letter; the listener then reads this as it is repro- 
duced in writing in front of him and the conversation proceeds. 
The device, is operated, it is understood, by a series of special signals, 
one for each letter, which can be sent over the wire automatically 
at the receiving end, each such signal printing the corresponding 


letter. 
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Is a Fixed Rate Base 
Constitutional? 


Why, when the laws of economics work to render a 
utility rate confiscatory and when the initial valuation 
no longer squares with the real value of a property, does 
rate legislation become subject to constitutional attack? 





By WILLIAM M. WHERRY 


Ly, for July 10, 1930, Dr. John 

Bauer has an article entitled “The 
Fixed Rate Base: Why Is It Uncon- 
stitutional ?” 

After propounding his question, 
Dr. Bauer makes an assumption which 
would immediately close all discus- 
sion. He says: 


Seas . let us just assume that the 
undefined and variable rate base 
which exists under the present law of 
the land is not suitable for the pur- 
poses of regulation, and that a fixed 
rate base is essential to make rate 
making financially sound and effec- 
tive from the administrative stand- 
point.” 


And further asks: 


“While there may be doubt as to 
what the decision might be in the case 
of litigation, is it not rather presump- 
tuous to conclude offhand that the 
Supreme Court would prevent the es- 
tablishment of a policy which would 


if Pusxiic Utivities FortTNIGHT- 


meet the defects of the present sys- 

tem, and which actually would pro- 

tect alike both consumers and inves- 
tors in public utility properties ?” 

Of course, if a statute were in fact 
essential to the making of rates and 
actually protected alike both consum- 
ers and investors in public utility prop- 
erties, there would be nothing uncon- 
stitutional in such legislation. 

Let us, however, look a little more 
closely into what is involved in the 
proposed fixed rate base and the legis- 
lation establishing it. 


HAT does Dr. Bauer mean by a 
fixed rate base? 

Apparently the plan is to have an 
initial valuation, which as made and 
expressed in dollars on the books will 
not be subject to change. Additions 
to the plant would go into the initial 
rate base at their actual or reasonable 
cost. Thus, we get a fixed rate base 
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only to the extent of the initial val- 
uation which can never be changed. 

Of course,.in rate making the rate 
base is only one factor. The total 
rates charged must cover the operat- 
ing expenses and the net profit. The 
amount depends upon four factors: 
(first), the demand ; (second), the op- 
erating expenses; (third), the rate of 
return; and (fourth), the rate base. 

Every one of these factors is sub- 
ject to change and varies from time to 
time through the operation of econom- 
ic forces. 


D* Bauer apparently recognizes 
that rates would have to change 
from time to time. He proposes to fix 
only one factor out of these four, 
namely, the rate base. And he pro- 
poses to fix that by taking the value 
expressed in dollars at the present time 


and treating it as if it never changed. 

The cause which has operated on all 
factors to effect the greatest fluctua- 
tion is the change in the purchasing 


power of the dollar. Before 1914 
there was a period when the purchas- 
ing power of the dollar fell slowly. 
Year by year the dollar purchased less. 
Prices expressed in terms of the dollar 
were increasing. The war, of course, 
made a sudden change. The purchas- 
ing power of the dollar was cut in 
two, as if overnight. Since then there 
has been a gradual increase in the pur- 
chasing power of the dollar, greatly 
accelerated in the last year or two. 
The fall in commodity prices last year 
was extreme. No legislative Canute 
could stem the tide of rising prices in 
1915, nor, today, the world-wide flood 
of falling commodity prices. This 
fluctuation in the value of the dollar 
affects the rate base, the rate of re- 


turn, the operating expenses which 
have to be paid in dollars of the day, 
and the demand. The demand is like- 
wise affected by other factors, such as 
competing service. 


No: the rate charged by a utility 
is but a charge for service ren- 
dered, and the customer and the com- 
pany are both entitled to a fair rate. 
If conditions change the rate must 
change. If the dollar, in which the 
rate is expressed, changes, the rate 
must change with it. The legislature 
cannot, by any fiat, no matter how sol- 
emnly enacted, counteract this eco- 
nomic law. Fixing one factor is no 
different from fixing the final rate. In 
the old days, when legislatures fixed 
rates directly such rates would be con- 
stitutional so long as they gave the 
company a fair return and were not 
unfair to the customer. 

To paraphrase Dr. Bauer’s assump- 
tion, assume that the legislature fixed 
a rate base which became unfair to the 
customer and also unfair to the com- 
pany. Is there any reason to suppose 
that the courts would not declare it 
unconstitutional ? 

It is only when a statute is not fair, 
either to the customer or the company, 
or to both, that a constitutional ques- 
tion arises. 


LEARLY, today, legislation which 
fixed a rate base at an initial val- 
uation expressed in the purchasing 
power of today’s dollar might be fair. 
But what about tomorrow, when that 
purchasing power shall have changed? 
What was said of a rate fixed by 
legislation directly is equally true of 
the rate base as a factor in making a 
rate: 


612 





PUBLIC UTILITIES FORTNIGHTLY 


“The prediction must square with 
the facts, or be cast aside as worth- 
less. It must square with 
them in one year as in another, at 
the beginning, but equally at the end. 
In all such legislation, from the hour 
of its enactment, there thus inheres 
the seed of an infirmity which the fu- 
ture may develop.” Municipal Gas 
Co. v. Public Service Commission 
(1919) 225 N. Y. 89, 96. 

It must not be forgotten that utili- 
ties are in private ownership and that 
one of the rights of property which 
belongs to the owners, so long as they 
remain in private ownership, is the 
right to make reasonable rates. From 
the point of view of the owner, a leg- 
islative rate would be confiscatory if 
the initial valuation did not square 
with the real value, bringing the re- 
turn to a point below what was fair 
compared with the earnings of other 
privately owned businesses. At that 
point the legislation would be subject 
to constitutional attack. Property can- 
not be destroyed under the guise of 
regulation. The mere fact that it was 
the legislature which sought to impose 
a different standard and not a public 
service commission would not save 
the legislation from constitutional 
questioning. 


No how about the question from 
the point of view of the con- 
sumer ? 


“There is a constitutional upper 
limit above which the individual rates 
cannot be raised, which may be de- 
termined in a suit by a customer to 
enjoin the collection of a rate because 


it is so unreasonably high as to de- 

prive him of property without due 

process of law.” 

So says Professor Beutel in a re- 
cent article, citing United States Light 
& Heat Corp. v. Niagara Falls Gas & 
E. L. Co. (1927) 23 F. (2d) 719, and 
Smyth v. Ames (1898) 169 U. S. 466, 
although there are cases to the con- 
trary. 

Thus, there are two danger points, 
an unreasonably low return and an un- 
reasonably high return, one of which 
is confiscatory with respect to the 
company, the other confiscatory with 
respect to the consumer. If the rate 
base be frozen at an initial value above 
what it should be if the current value 
of the dollar were correctly expressed, 
a constitutional question could be 
raised by the consumer. 


A all, the plan above proposed 
by Dr. Bauer is but a modifica- 
tion of the prudent investment theory. 
That was an attempt to fix the rate 
base at the number of dollars invested 
in the plant without regard to their 
purchasing power. 

Under the plan advocated by Dr. 
Bauer the rate base would be meas- 
ured by the number of dollars which 
would have to be invested to build the 
plant as of today, instead of the num- 
ber of dollars which actually went in- 
to it. But his plan also does not pro- 
pose to take into consideration any 
change in the purchasing power of the 
dollar after the initial valuation is 
once made. 


e 


@ statute under the guise of defining a legislative policy, 


q “THE attempt to fix or freeze one factor in rate making by 


would be unconstitutional as soon as it became unfair, 
either to the consumer or the company, or both.” 
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Like the split-inventory method it 
ignores facts. 

It seems to me that this plan of fix- 
ing the rate base is precisely as if the 
legislature determined to fix the de- 
mand by decreeing that it should be 
measured by the number of customers 
regardless of the quantity, time, fre- 
quency, or character of the service re- 
quired. To ignore the characteristics 
of the demand which cause variations 
in costs would be obviously unfair. 
The number of customers is meaning- 
less unless the amount of service tak- 
en by them is ascertained. In the same 
way the number of dollars invested in 
the plant is meaningless unless the 
purchasing power of the dollar is tak- 
en into account. Unfairness to cus- 
tomer and investor cannot be avoided 
otherwise. 


N oT only must the company charge 
a fair and reasonable rate, but 
it is entitled to do so. Sometimes it 
is possible to measure a fair and rea- 
sonable rate by the cost of competing 
services or by comparative rates es- 
tablished in markets where the con- 
sumer and the company are free to 
bargain. Usually the best measure of 
a reasonable rate for a public utility 
is that test which was laid down by 
the supreme court of New Brunswick, 
Canada, namely, what it would cost to 
reproduce the required service at the 
time when it is sought to measure its 
value, including the cost to reproduce 
the necessary plant. Certainly a con- 
sumer should not pay more for a serv- 
ice than he could procure it for if he 
built and operated his own plant. 
Likewise, it would be unfair to compel 
a company to render a service at less 
than the person who sought to take 


it would have to pay to replace it. 

The rule that requires a fair-return 
on the fair value of the property is 
merely one test of what is a fair rate. 
If a rate does not yield a fair return 
on the fair value of the property it is 
clearly not fair. The reason why this 
is a simple test and why value and not 
investment or cost is protected by the 
Constitution is found in the analogy 
of taking property under the power of 
eminent domain. It is clear that if 
the title to property were taken, the 
state would have to pay the owner its 
fair value at the time of taking, or 
there would be confiscation. 

Now, if instead of taking the title 
to the property the state takes the use 
of it and limits the owner to a return 
which is less than he could get if the 
title had been taken and the profits in- 
vested, we have confiscation in the 
guise of regulation. It certainly would 
not be fair to permit the state to insist 
that you must retain an investment, 
keep the title of your property, and 
yet earn nothing on it. 

As a mere matter of fairness, it has 
been generally and universally recog- 
nized that a rate must be sufficient, if 
the service will bear it, to yield at least 
as much as a person could reasonably 
earn on an investment of the sum that 
the state would have to pay him if it 
took the title. It is also clear that it 
is not fair to compel the state to pay 
more in taking the title than the prop- 
erty is worth, simply because it cost 
more. 


a in determining 
what is fair, cost must be con- 
sidered. A public utility is obliged to 


render service. It must be ready to 
meet the requirements of that service 
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Utility Rates Must Fluctuate with 
the Value of the Dollar 


at ie rate charged by a utility is but a 
charge for service rendered, and the 
customer and the company are both entitled 
to a fair rate. If conditions change the rate 
must change. If the dollar, in which the rate 
is expressed, changes, the rate must change 
with it. The legislature cannot, by any fiat, 
no matter how solemnly enacted, counteract 
this economic law. Clearly, today, 
legislation which fixed a rate base at an 
initial valuation expressed in the purchasing 
power of today’s dollar might be fair. But 
what about tomorrow, when that purchasing 


power shall have changed?” 





at all times. It cannot, except within 
very wide limits, choose when it will 
make extensions to its plant. Often 
those extensions must be ordered, 
built, and paid for when the markets 
are high. The service is a continuous 
one. Although rates must vary and 
change, they cannot fluctuate hourly 
or monthly like quotations on a stock 
market. For this reason, in fixing a 
fair rate, a reasonable length of time 
must be taken within which to meas- 
ure the standard of value. There 
must also be taken into consideration 
the expenditures made under duress 
of service requirements at high prices. 
It would not be fair to reduce a rate 
suddenly to a point which would not 
return anything on the investment, al- 
though the service was clearly worth 
enough to stand a more gradual re- 
duction. 

The attempt to fix or freeze one 
factor in rate making by a statute un- 
der the guise of defining a legislative 


policy, would be unconstitutional as 
soon as it became unfair, either to the 
consumer or the company, or both. 
When Dr. Bauer’s initial valuation 
reached this point the answer to his 
question is clear. No legislative fiat 
would save the legislation. The 
courts would have power to inquire 
into the facts and as soon as the injus- 
tice to either the company or the con- 
sumer appeared the legislation would 
fail. 


A’ one time it was felt that it was 
the province of the legislature to 
determine the facts essential to legis- 
lation and that the courts could not in- 
quire into them. As late as fifty years 
ago, the Supreme Court solemnly stat- 
ed that the only remedy for a confis- 
catory rate fixed by a legislature was 
action at the polls. The next step was 
to state the doctrine a little different- 
ly, namely, that the facts as found by 
the legislature were presumed to be 
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correct. Thus stated, an important 
change appeared, because the state- 
ment recognizes that the facts may be 
different from the determination of 
the legislature. The next step was to 
provide a remedy for those cases 
where the fact was not as determined 
by the legislature. This step was 
promptly taken. The court in a great 
many cases has held that a fact found 
by the legislature is open to judicial 
examination and determination. If 
the facts are then found otherwise, the 
legislation may be void. Finally, it 
was held that attempts to prevent ju- 
dicial determination of the facts are 
unconstitutional as taking away due 
process of law. 


M ERELY because a legislature de- 
clares a measure to be a tax 
does not make it so where it can be 
proved by proper evidence that the 
purpose for which the revenue is to 
be produced is a private purpose, and 
not a public one. Such a declaration 
would not prevent the courts from in- 
vestigating and determining whether 
the use was in fact public. The decla- 
ration of Congress that a transaction 
constitutes interstate commerce would 
not be conclusive. The declaration by 
a legislature that a business is a pub- 
lic utility does not make it such. The 
fact is open to judicial investigation 
in the proper way. 

In the same way mere legislation 
fixing a rate base and declaring that 


it was “essential to make rate making 
financially sound and effective from 
the administrative standpoint” would 
not save such legislation from consti- 
tutional objections if the rates made 
under such plan were, or became, as a 
matter of fact, unfair and confisca- 
tory to either the company or its con- 
sumers. 


HE plan proposed has an inherent 
defect. It assumes that condi- 
tions of today will never change and 
deprives the common stockholder of 
any possible increase in his return 
commensurate with the risk which he 
runs. It also deprives the consumer 
of possible reductions in rates due to 
changed price levels. It is clear that 
it was only proposed because its 
advocates believed that there never 
would be a descending price level. As 
stated by one of its proponents, in 
testimony before the legislative com- 
mittee to consider revision of the 
Public Service Commission Law in 
New York, as a hearing in 1929: 
“As far as I understand the gen- 
eral economic factors that enter into 
the price level, I do not see the proba- 
bility of falling prices.” 


The prophet was proved wrong 
within twelve months. 

From the very outset the plan 
would be open to constitutional ob- 
jection the minute the injustice to the 
consumer and the investor became so 
apparent as to be capable of proof. 


In a coming issue of Pustic Utmities FortnicHtty will appear a 
reply by Dr. Joun Bauer to the contentions made in this article. 





A Unique Experiment in Rate Regulation 


t its charges 
to customers by a profit-sharing system that is stimulating the good will 


How one power company is solving the problem of reducin 


of the ratepayers—and paying dividends to stockholders. 


In a coming 


issue of Pustic Utirities FortNIGHTLY 


616 








Remarkable Remarks 





Mayor McKenzie 
of Denton, Texas. 


C. M. Rietey 
Of the General Electric Co. 


Cart D. THompson 
Secretary, Public Ownership 
League of America. 


Louis STEIN 
Director of gas sales, Northern 
States Power Company. 


A famous labor leader. 


Martin J. INSULL 
President, Middle West 
Utilities Company. 


Public Service Commission of 
Pennsylvania, in decision 
of 1925. 


Bruce Barton 
Advertising agent. 


Bernarp J. MULLANEY 
President, American Gas 
Association. 


“The municipal plants are setting a pace in rate mak- 
ing the power interests do not dare to follow.” 


* 


“The biggest hydroelectric generators in the world are 
now being built in Schenectady for Soviet Russia.” 


* 


“A very serious emergency has arisen . . . con- 
tributions have suddenly and sharply dropped off.” 


5 


“The proposition that we are obligated to pay earnings 
to our shareholders appears to be as undebatable as who 
won the world series.” 


* 


“Wherever you see high wages, there you will find 
power and machinery; and wherever you see no power 
and machinery, there you will find low wages.” 


* 


“Government is not designed for the purpose of in- 
venting, owning, or operating, but to govern to the end 
that these functions may be for the greatest number of 
the governed.” 


> 


“The taxicab business is one of the few which have 
been recognized under regulatory law as offering in some 
instances advantages to the public through the creation 
and maintenance of competition.” 


¥ 


“If I have any criticism at all of the good will 
operations of the (utilities) industry, it is that too much 
stress has been laid on publicity, lectures, the cultiva- 
tion of school teachers, women’s clubs, etc., and too lit- 
tle on direct advertising.” 


v 


“Socialistic effort is helped along, knowingly or un- 
knowingly, by persons of the sincere but mentally cross- 
eyed reformer type, by political quacks and rain makers, 
by the appetite of youth in college and university for 
the new and radical and by the prevalent journalistic 
practice of exploiting the unconventional, regardless of 
its intrinsic importance.” 
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As Seen from the Side-lines 





VERY man has his problems. It 

may be how to sharpen his pick, 
build a tunnel under the river, or hold 
onto the $50,000,000 that he owns. 


* * 


THE prospect of the tax collector and 
death may be always with us, said a 
current philosopher, but the immediate 
problems of life are no prospect at all. 
They are ever-present or ever-recurring 


emergencies. 
* * 


As the commissioners of public util- 
ities from the four corners of the coun- 
try, as well as from its intestinal terri- 
tory, gather for their annual conclave 
early this month, it might be well to 
mention that the shifts, slants, cross- 
ings, and double-crossings of the mod- 
ern economic age have visited problems 
upon them that could never be cut like a 
Gordian knot. 


* * 


TRANSPORTATION is the life of Amer- 
ica. Electric power is its spark of life. 
These men have supervisory charge of 
those utilities and facilities without 
which a country could become as stag- 
nant as an ancient cheese and the people 
revert to the psychology of the jungle. 


* * 


THESE men designate the character 
of the service which must be supplied 
to the 120,000,000 of people whose life 
is influenced by the utilities. A few 
dollars added to the rates of a small 
business man may mean to him the dif- 
ference between profit and loss. A few 
delays to the shipper and his store de- 
rives the reputation for incompetency, 
a reputation that becomes disastrous to 
him. 

. * 


THESE men designate, in effect, the 


income that may be earned by the mil- 
lions of investors in the billions of 
property of the utilities. A rate too 
low, and their investment becomes as 
worthless. A rate too high and the 
consumer on the other end of the stick 
loses his grip and falls into the gutter 
of economic distress. Not to mention 
the effect which the rate may have up- 
on the family home. Mrs. Housekeep- 
er may or may not afford an electric 
washer and electric lights, according to 
the rates which these gentlemen desig- 
nate and the character of the service 
they prescribe. 
* 

It is all well enough to say to them 
that rates shall be “just and reasonable” 
but when you circumscribe with capri- 
cious handicaps their methods of deter- 
mination of them you add to a burden 
which is already gigantic and possibly 
inexplicable. 

* 

TAKE the limitation of the Supreme 
Court that was dumped upon them way 
back in 1898. The court said there 
must be a reasonable return upon the 
fair value of the property. 


* * 


Anp from that day to this there have 
been varying, conflicting, unharmonious 
ideas of what is a reasonable return. 


* * 


YesterpDay, when the speculator had 
the world by the neck, fair return might 
have been 10 or 20 per cent. Today, 
when the world has its heel upon his 
neck, the prudent, cautious man might 
agree that the clipping of his 4 per cent 
coupons was like to the income of an 
Indian potentate. (India, by the way, 
was once the richest nation in the 
world. “He who would capture the 
wealth of the Indies—” you recall.) 
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THEN you come to this matter of the 
“fair value of the property.” If you 
have any misgivings about this, let us 
lead you into the labyrinthic processes 
recently described by Interstate Com- 
merce Commissioner Joseph B. East- 
man. He said (and when “Eastman 
says it” people begin to stop and lis- 
ten) : 

* * 

“WHILE there is no fixed practice as 
yet, and none which has been authorita- 
tively prescribed by the court, there is 
a tendency to arrive at ‘fair value’ by 
taking an estimated amount for all 
lands used, based on the current market 
value of adjoining lands; adding the 
estimated cost of reproduction of the 
structural property, at approximately 
current prices; deducting an estimated 
allowance for depreciation, varying 
with taste; adding an estimated allow- 
ance for working capital; and adding 
finally, again according to taste, some 
figure for that elusive ghost which goes 
by the name of ‘going concern value.’ ” 

* * 


Ir you could find two men to agree 
upon their estimates of value under any 
of those phrases and conditions you 
would be in the presence of a pair of 


conspirators. 
* * 


Happity, in this country there are 
yet a few public-spirited people who 
will scream at the top of their lungs 
whenever their rights are being yanked 
away from them. Now, these people 
can usually be heard screeching for and 
against the public utilities commissions. 
There is no subject which could give 
them a finer or wider base for argument 
and disagreement. And the fact they 
have not torched the neighboring tele- 
graph poles with effigies of the com- 
missioners must be regarded as some- 


what of a tribute to the perspicuity of 
the gentlemen who comprise these com- 
missions. 


- * 

Here and there you will find some 
commissioner who bows in obeisance 
when the name of a private corpora- 
tion is mentioned. It is a king to him 
that can do no wrong. As an offset, 
however, there can usually be found 
some commissioner who gnashes his 
teeth and spits out chunks of perfectly 
good gold fillings every time he hears, 
suspects, or imagines that a corpora- 
tion may be in to seek a raise in rates. 
Perhaps they are too far apart to strike 
any sort of a balance. Yet, perhaps 


not. 
+ + 


As we have seen them, as a whole, 
the commissioners are sensible, respect- 
able fellows, of good reputation among 
their acquaintances, and with a substan- 
tial measure of popularity among their 


friends. 
* * 


In our youth we are prone to view 
every public servant with suspicion. 
The more we see of them, however, the 
more we are inclined to the conviction 
that, by and large, they are good Ameri- 
cans, intending to perform useful pub- 
lic service in the light of their environ- 
ment, integrity, education, and honor. 

* * 


MEN are men anyway and in the last 
analysis, irrevocably and irretrievably. 
But it is nothing more or less than a 
damned shame to give them “reasonable 
rates” and “fair values” and other con- 
sequential problems and expect every 
last one of them to be a Solomon or any 
other infallible of fiction. 


prhaw TF Kon tut 





What Public Service Commissioners Do Beside Fix Rates 


UTILITY rate cannot be “reasonable” unless the service it buys is ade- 

quate and financially secure. To attain this object, the commissions 
devote much effort which is little understood, but which is of fundamental 
importance. In a coming issue of Pusiic Utiities Fortnicutty will be 
published an article by Commissioner Lez Dennis of Montana, that will 
reveal the work of the commissions in a light that must be considered by 
everyone who would fairly question the value of regulation. 
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What Others Think 





When and How the College Professor Should 
and Should Not Be Employed by a Utility 


ROFEsSOR Seligman’s report made to 

the Committee on Ethics of the 
American Association of University 
Professors is a presentation of the eth- 
ics which should characterize any rela- 
tionships between faculty members of 
colleges and universities and public util- 
ities. 

Professor Seligman sets forth certain 
principles which, one would think, 
would be already known to any man 
sufficiently competent to be a university 
professor or to be a public utilities 
executive. Unfortunately, both for 


some of the universities and the public 
utilities, it would seem that these prin- 
ciples have been violated in the past. 


The report makes it clear that there 
is no reason at all why men who happen 
to be on the faculties or staffs of col- 
leges or universities and who are well 
qualified for certain types of research 
needed by public utilities should not do 
that research and be paid for it. Such 
work can be done by these men as in- 
dividuals or by departments or institu- 
tions as such. Mention is made of the 
study on acoustics financed by the Na- 
tional Electric Light Association. 

“Tt is clear,” declares the report, “that 
gifts for_such purposes are not only 
highly proper but exceedingly desirable. 
The more interest we can awaken for 
such interest in our universities on the 
part of the great business enterprises, 
the better for all concerned.” 

Similar studies, closely akin to engi- 
neering problems and in the field of 
technical and technological problems, 
are approved for the reason that there 
is a technique in economics as well as in 
engineering. The report cites as in- 
stances of such approved studies ques- 
tions connected with scientific manage- 


ment like the avoidance of waste, or the 
integration of production, or the rela- 
tive economic advantages of the direct 
or alternating current in electrification. 

When any of these interests, however, 
have translated themselves into political 
activity and when the issue is drawn be- 
tween private and public interests, the 
situation becomes one of “grave difficul- 
ty.” An illustration of this is cited by 
Dr. Seligman; the relative merits of 
loosely organized holding companies as 
contrasted with highly centralized con- 
trol. 

But for researches involving econom- 
ic and political problems of controver- 
sial importance such as public owner- 
ship, equitable taxation, fair wages, 
suitable hours, and such, neither pro- 
fessors nor universities, the report 
makes clear, should solicit or receive 
funds. 

It may be true that no academic in- 
structor would permit his findings to be 
biased by the fact that the money for 
the research was supplied by the public 
utilities. The man in the street, how- 
ever, as Dr. Seligman points out, would 
suspect such bias, and suspicion of this 
character, however ill founded, would 
be as vitiating as though there were ac- 
tual proof of bias. 

Indeed, the author himself appears to 
share the feeling of the man in the 
street. ‘We must remember,” he says, 
“the subtle psychology of the situation. 
If an individual knows that his investi- 
gations are being financed by a particu- 
lar enterprise, it is only human nature to 
give it at least the benefit of any doubt. 
Even if the scholar is quite sure that his 
conclusions will register his honest be- 
liefs, he will be likely at least to tone 
down those conclusions in such a way as 
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to minimize the importance of these facts 
or those expressions of policy which 
might be unfavorably received by the 
donors. At the very best, he will avoid 
action which may be considered discour- 
teous or untactful. Further- 
more, it is perhaps more than a mere 
coincidence that some institutions which 
have been receiving large subventions 
from certain industries should be distin- 
guished for the prevalence among their 
instructors of highly conservative views 
on questions of public policy.” 

This brings us.to Dr. Seligman’s con- 
clusion that “where the conflict between 
public and private interests becomes 
acute, it is not to the advantage of the 
university to subject its instructors to 
either the danger or the suspicion of ex- 
posure to influences which may cause 
them, consciously or unconsciously, to 
swerve from the path of absolute im- 
partiality and of scientific integrity.” 


F gifts are made for research of this 
I character, the report recommends 
that they be given in lump sums and 
not in the form of periodical renewals. 
Thus a business concern interested in 
the outcome of the research or of the 
opinion expressed by the university, de- 
partment, or professor, could not be in 
the position of holding a club to con- 
trol further additions or grants of 
money. 

“The university professor,” declares 

Dr. Seligman, “must be like the judge. 
His reputation for impartiality must be 
equally unsullied. The academic 
instructor must always be mindful of 
the fact that when he makes any pro- 
nouncement in his official capacity, he 
is involving not only his own university 
but every institution of learning. 
He is not justified in accepting a retain- 
er from private persons in any contro- 
versial case involving questions of pub- 
lic policy.” 


The propaganda aspects of the rela- 
tionship between universities and pub- 
lic utilities are ably treated in this re- 
port. It points out that there can be no 
objection to propaganda when it is 
labeled, when the source of it is known, 
when it is honest, frank, and plain. 
The objection arises where the propa- 
ganda is concealed, full of misstate- 
ments, where it is difficult to discover 
its source, and where it leads to con- 
clusions opposed to the truth. 

For a professor to accept pay from a 
corporation for dissemination to his 
students or to the public, the corpora- 
tion’s point of view on a controversial 
matter would be comparable to a judge 
accepting pay from one of the parties 
to a case under his jurisdiction. The 
professor may be quite honest in the 
opinion he expresses but the nature of 
his position is such that he cannot re- 
ceive pay for opinions expressed under 
such circumstances. 

Though he does not go outside the 
field of public utilities in his report, no 
doubt Dr. Seligman would agree that a 
university professor has a perfect right 
to believe in prohibition and publicly to 
endorse prohibition, but his position be- 
comes questionable if the Anti-Saloon 
League pays him for his statements. 
Similarly, a professor has a perfect 
right to advocate repeal of the Ejight- 
eenth Amendment but his position is 
questionable if antiprohibition associa- 
tions pay him to disseminte propaganda 
favoring repeal. And if such payments 
were kept secret, the professor’s posi- 
tion would be even a greater violation 
of ethics. 

—Ctype R. MILter, 
Teachers College, Columbia University. 
AcapeMic Osiications. A Report on the 
Public Utility Propaganda. By Edwin R. 
A. Seligman. Reprinted from the Bulletin 


of the American Association of University 
Professors. Vol. XVI, No. 5. May, 1930. 





The Tax that Breaks the Street Car’s Back 


Yeo as the basis for rate regulation has become the law of the 
land—but valuation as a basis for utility taxation is an economic mis- 
take that is threatening the very existence of the street railways. So 
states Lestie Vickers in the coming issue of Pustic Utitities Forr- 
NIGHTLY, in which he points out what can be and should be done about it. 
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Not “Fair Return,” But Financial Needs as the 
Basis of Utility Rates 


A DISCUSSION of valuation of rail- 
road property always brings up 
the question of the bearing of cost of 
reproduction on the problem. 

In a recent book on “Railroad Valua- 
tion and Fair Return,” by Shao-Tseng 
Wu, Traveling Fellow in Railway Eco- 
nomics Ministry of Railways, Republic 
of China, has this to say on the subject: 


“‘Fair value for rate-making purposes’ 
is not true economic value, but simply a 
rate base to which a fair rate of return is 
to be applied in determining fair earnings. 
True economic or market value is the capi- 
talization of the amount of earnings actual- 
ly earned or expected. Railroad valuation 
is not an end in itself; it is merely a work- 
ing tool for effective regulation of reason- 
able rates. The process of fixing the value 
of the railroads is a process of collective 
bargaining between the railroads and the 
public—a process of determining the sum 
on which the public is willing to permit the 
railroads to earn a fair return. 

“A fair value of a railroad property for 
rate-making purposes is neither the original 
cost nor the replacement or reproduction 
cost. It is to be determined by giving equi- 
table consideration to all these and other 
elements of value recognized by the law of 
the land. Where so many conflicting equi- 
ties and divergent conditions exist, com- 

romises and inconsistencies are inevitable. 
t has been contended that the present pol- 
icy of the railroads of insisting upon re- 
production cost as the dominant element of 
fair value is a short-sighted policy in view 
of a possibility of a general decline of price 
levels, but this cannot be proved by refer- 
ence to the attitude of the Supreme Court 
which has never taken and probably will 
not take the position that either the re- 
production cost or the original investment 
alone must be considered in determining 
fair value for rate-making purposes. The 
balance between opposing considerations has 
not yet been finally determined by the ‘law 
of the land,’ but the courts have well stated 
that fair value is not a matter of formulas. 
Extreme emphasis upon original cost or 
current cost of reproduction is inadvisable, 
because changing price levels may easily 
reverse the positions of the railroads and 
the public. Furthermore, there are widely 
different degrees of importance attached by 
different railroads to the various factors of 
fair value, on account of differences in their 
probable costs of reproduction and in their 
earning capacities under particular rates 


prescribed by statute. Certain aspects of 
the problem, however, should be empha- 
sized. A prompt and a somewhat definite 
settlement of the valuation controversy is 
preferable to years of tedious and expens- 
ive litigation. To this end, there are 
numerous suggestions, some of which may 
be briefly stated.” 


4” Spreng of railroads has cost the 
country many millions of dollars, 
and here and there someone arises to 
question the value of the whole pro- 
cedure. Says the author: 


“It has been advocated by the National 
Industrial Traffic League that the attempt 
at railroad valuation be discontinued. In 
stead of making rates to yield a fair return 
upon the value of the property, the financial 
needs of the railroads should be made the 
direct criterion of the reasonableness of 
rates. The adjudication of railroad finan- 
cial or credit needs may be as difficult as 
the problem of valuation, but it is quite 
within the realm of possibility to take a re- 
turn for a certain past year, or years, as a 
standard and then add to that return in- 
crements necessary to constitute a fair in- 
come upon added capital investment. 
Whether such a policy of return regulation 
can be adopted in this country at this late 
date is extremely problematical. 

“On the other hand, to many it has 
seemed that the valuation principles of the 
commission are the best that can be prac- 
tically adopted. There has been genuine 
regret that the Supreme Court did not give 
its approval. Conceivably, legislation might 
be enacted to sustain the commission by de- 
claring that valuation in the future shall 
consist of actual investment under the com- 
mission’s accounting control. But, in view 
of the past pronouncements of the courts, 
it is doubtful whether they would validate 
such a law, if enacted.” 


ISCUSSING the controversial ques- 

tion of the reasonableness or ade- 
quacy of the return, the author comes 
to the following conclusion: 


“The basic test of the adequacy of the 
rate of return is the proper maintenance of 
the credit of the railroads so as to enable 
them adequately to perform the services re- 
quired by the public. If the main purpose 
of rate regulation is to accomplish what 
competition does in the fields of unregulat- 
ed enterprises, the basis and rate of return 
must, in the long run, be so adjusted that 
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the amount of earnings offered will be high 
enough—though no higher—to attract the 
capital and business ability to the railroad 
industry in adequate amounts in fair rival- 
ry with the unregulated fields of employ- 
ments. In the absence of a definite guar- 
antee of earnings, either the basis or the 
rate of return or both must be made 
changeable according to changing condi- 
tions. 

“Many believe that a fixed rate base with 
a variable rate of return is preferable to 
a fluctuating rate base and a stable rate 
of return. They insist that only permanent 
and tangible elements be recognized in the 
rate base and those elements that are tem- 
porary or intangible can be best taken care 
of through the rate of return. While much 
can be said in favor of the contention, it is 
largely a question of expediency whether to 
change the basis or the rate of return under 
certain conditions. If an increase of rail- 
road earnings is deemed necessary solely 
or mainly for the purpose of attracting 
new investment, the logical and more effec- 
tive way would be to increase the rate of 
return rather than to expand the rate base. 
For, if the increase is given through a high- 
er rate base without any change in the rate 
of return, the inducement to new investors 
would apparently remain the same; but, if 
it is given in the form of a higher rate 
of return, the inducement would be more 
direct and effective. If, on the other hand, 
an increase in earnings is desired primarily 
to compensate for the capital already in- 
vested, an equitable expansion of the rate 
base may be more appropriate than an in- 
crease in the rate of return, although to 
increase either would produce the same re- 
sult. That there is such an apparent differ- 
ence is amply proved by the fact that the 
courts have been more liberal in fixing the 
rate base than the commissions, while the 
more forward-looking commissions have, 
for the most part, allowed a higher rate 
of return. 

“Moreover, whether revision of the rate 
of return or revision of the valuation basis 
is needed will also depend on the question 
whether the main need is to adjust the rate 
of return to the prevailing rate of interest 
on capital or to equate the valuation basis 
with other property values. As experience 
has shown, property value and interest rate 
do not always move hand in hand. Prop- 
erty value may be high during a period 
when interest rates are low and vice versa. 
_ “In the midst of a dynamic society and 
in the presence of the various forms of 
competition which railroads encounter to- 
day, rate regulation is not a rigid and static 
process. The duty of a rate-making body 
is to establish a reasonable schedule of rates 
and keep it fairly stationary, but the com- 
mission must be ready to make adjustments 
when changes occur in railroad earnings, 


railroad expenses—costs of materials, 
wages, and taxes—and railroad credit 
needs. It cannot fix a valuation basis and 
a certain rate of return once forall. Tosay 
this is not to suggest that any slight or tem- 
porary variation in price levels or interest 
rates should demand corresponding adjust- 
ments. That is neither practicable nor de- 
sirable. But a periodical revision of either 
the basis or the rate of return or both may 
at times afford greater protection both to 
the railroads and to the public.” 


rk. Miro R. Mattsie, chairman of 
the New York Public Service 
Commission, has recently stated that if 
prices continue to fall and rapid prog- 
ress in the utility field continues to be 
made, certain questions will solve them- 
selves; and that it is conceivable that 
the relative positions occupied by coun- 
sels for utilities and public bodies on 
this reproduction cost question may 
soon be reversed. 

Originally the positions of the rate- 
payers and the railroads, whose rates 
were at that time under attack, were re- 
versed ; but their arguments were based 
on conditions at that time existing. It 
is difficult to see how either side could 
now in good grace change the position 
it has taken after so many years of con- 
troversy. The utility companies could 
not well assert that the rule of law laid 
down by the Supreme Court which they 
have maintained is sound should not be 
adhered to; and the ratepayers could 
not well insist upon the application of a 
rule which they have asserted interferes 
with the state regulation of utilities. 

However, the consistent application 
of the Supreme Court rule with refer- 
ence to the rate base cannot be deemed 
unfair. If a utility company is to be 
held to a return on the value basis in 
a period of low values, it would be 
manifestly unjust to limit it to original 
cost during a period of high values. 
Likewise, if investors put their money 
into the enterprise with the understand- 
ing that they are to reap the benefit of 
increasing values, they have no ground 
for complaint if the return is limited to 
present value at times when values fall 
below original cost. 

The statement that the basic test of 
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the adequacy of the rate of return as 


doubtedly sound. In the long run, the 
reasonableness of the return is deter- 
mined by the man who has the capital 
to invest; and from his decision there 
is no appeal. Governmental bodies may 
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regulate utilities, but they cannot com- 
the proper maintenance of credit is un- mandeer capital. 


—R. L. 


RAILROAD VALUATION AND Farr Return. By 


Shao-Tseng Wu, Ph. D. Philadelphia: 
University of Pennsylvania Press. 233 
pages. 






































rk. JoHN Bauer, a frequent con- 

tributor to Pustic UTILITIES 
ForTNIGHTLY, is one of the leading 
critics of governmental regulation of 
public utilities as at present practiced. 
He is hostile not to the theory of regu- 
lation but only to the present method 
of its administration. He believes that 
there should be a fixed rate base not 
subject to fluctuation. He is of the 
opinion that the “value” rate base has 
disappointed the hopes of the public 
in the effectiveness of rate regulation. 
In a recent address he said: 


“A great deal was expected from public 
utility regulation as it was introduced 
about twenty-five years ago under the 
special commission system. But students 
of public affairs and the public at large 
have come to realize that the early ex- 
pectations have been largely frustrated 
and that regulation has not produced the 
public protection that had been expected. 
Active movements are now on the way to 
reéxamine the methods of regulation, and 
to determine in what respects revision is 
necessary to make regulation effective 
from the public standpoint. Such surveys 
have been made in New York, Massachu- 
setts, Wisconsin, and dissatisfaction with 
the existing system has spread into 
practically every state. 

“T have given a great deal of study 
to this particular aspect of regulation of 
business, and made a comprehensive report 
on the matter to the so-called revision 
commission, and I feel clear that the diffi- 
culty has been the lack of a definite and 
exact basis of rate making that can be 
effectively administered. Rate regulation 
has largely broken down for lack of 
adequate standards of administration. 
The commissions are expected to fix 
reasonable rates, but they have not been 
provided with suitable measure or yard- 
stick of reasonable rates, or with adequate 
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A Standard for Establishing a “Reasonable Rate’; 
the Crying Need of the Regulatory Commissions 


administrative machinery for rate making. 
The statutes have not stated how or upon 
what basis reasonable rates are to be fixed. 
Because of this lack of definiteness and 
exactness in rate making, there has been a 
conflict of interest in every adjustment 
of rates. The cueieieiens tee been in- 
volved in litigation, and their work has 
been rendered largely futile through the 
cumbersome and expensive procedures 
under which they have operated. 

“T shall not go into the technical and 
legal questions with which the commis- 
sions have struggled. I shall merely state 
that in the absence of definite standards of 
rate making fixed definitely by legislation, 
the commissions were inevitably thrown 
back upon the courts for the determination 
of standards. Rate making itself, of 
course, is a legislative process, but where 
the policy and procedure are indefinite and 
undetermined, the final determination of 
reasonableness must, perforce, go to the 
courts. Under these circumstances, the 
unavoidable conflict between undefined and 
undetermined private and public interest 
in rate control, has produced from the 
Supreme Court of the United States the 
general declaration that rates must be so 
fixed as to furnish a fair return on the 
‘fair value’ of the properties used in service, 
and that in the determination of such ‘fair 
value,’ consideration must be given to the 
actual cost of the properties, the reproduc- 
tion cost, and to any other factors that 
may be relevant in a particular case. 


74 HIs decision was made many years 

ago, in 1898,—in the famous case 
of Smyth v. Ames. The commissions, 
operating under the vague statutes, came 
under the force of this general declaration. 
During the earlier years of regulation, and 
up to the time of the war, they en- 
countered no particular difficulty with the 
standards as laid down by the Supreme 
Court. They proceeded to establish, with- 
out explicit statutory authority, a general 
cost system of rate making, with the gen- 
eral idea that reasonable rates are to be 
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measured by the cost of service, including 
in cost the return required upon capital 
investment. Whenever they found the 
amount of capital investment to be un- 
certain, they made an appraisal of the 
property, to supply a reasonable substitute 
figure. Their general objective, though 
unexpressed in statute, was to place rate 
ie under systematic accounting con- 
trol. 

“This development of policy promised to 
be effective, but it was outside of the 
explicit provisions of statute. Except for 
the war, it would probably have become 
generally established throughout the coun- 
try, and would have become accepted as a 
part of the law of the land. But before it 
became thus settled through universal 
practice, the war came upon us with its 
upheavals of price level and construction 
costs. Then came the companies’ insistent 
demand to base ‘fair value’ of the proper- 
ties upon reproduction cost, to take into 
account the new level of prices, rather 
than upon actual cost, as had been adopted 
by the commissions. 


ad os | ERE was a sharp conflict of interest 
which was brought for determina- 
tion to the Supreme Court of the United 
States. In the absence of definite legisla- 
tive standards and machinery fixed when 
the regulatory statutes were enacted, the 
Supreme Court could hardly do otherwise 
than to declare that the ‘fair value’ must 
be established as of the time when the 
rates were under consideration, and must, 
therefore, make allowance for the shift in 
price level and the reproduction cost. This 
decision has, of course, been accepted by 
the commissions. But they are now 
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floundering with the administrative im- 

ssibility of fixing rates upon such an 
indefinite, variable, and indeterminate 
basis. Unless through direct legislation a 
definite and exact cost basis of rate 
making is established, with suitable pro- 
visions to meet the requirement of the 
court decisions, the purpose of rate regula- 
tion will be largely defeated, because of 
the lack of appropriate standards. No 
commission can perform its job of rate 
control over hundreds of companies, un- 
‘ess it has an effective administrative 
system. Such a system can be attained, 
but it will be opposed by powerful special 
interests. Its establishment, I believe, is 
by far the most important public task be- 
fore our state governments. 

“To a greater or less extent, the social 
effectiveness of regulation in every line 
has suffered for the lack of precision as to 
policies and exactness as to machinery of 
control. The mere enactment of regula- 
tory statutes is of dubious worth, even if 
the general objective is desirable, unless 
adequate administrative provisions are 
made for the attainment of the public pur- 
pose. It is in this respect that our regula- 
tory statutes have been largely defective, 
the laws themselves have often created 
conflict of interest between social groups, 
and have thus compounded their difficul- 
ties because of concentrated attack upon 
the statutes.” 


Dr. Bauer believes that a direct and 
exact basis of rate making can be estab- 
lished by legislation and that such 
action would be upheld by the Supreme 
Court. 





How Far Should the Authority of a Regulatory Com- 
mission Extend Into the Financial Management? 


be courts have several times stat- 
ed that public service or regulatory 
commissions are not the managers of 
utility property. They, however, have 
certain jurisdiction over the activities of 
such companies. How far their powers 
extend over matters, which in private 
industries are the functions of the own- 
ers, is always a troublesome question. 
Thomas F. Woodlock, formerly a mem- 
ber of the Interstate Commerce Com- 
mission, believes this is an especially 
important consideration when it comes 
to the question of financing. In an ar- 
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ticle in his “Impressions” as a commis- 
sioner he says: 


“The one department of regulation 
wherein the zone of management requires 
the most careful delimitation is that which 
deals with carrier finances. The law places 
in the hands of the regulating authority 
complete control— 

(1) Of amount and character of securi- 
ties to be issued and; 

(2) The prices and terms of their sale 
or pledge. 

“Here we touch the very vitals of car- 
rier management. What is the interest of 
‘the public’ in this matter? The public is 
fundamentally interested in carrier solven- 
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cy, for insolvency means receivership and 
—almost necessarily—deterioration in serv- 
ice. The public, therefore, is interested in 
the carrier obtaining its money on the best 
possible terms. Therefore, it is interested 
in ‘sound financing’ by the carriers. What 
is and what is not ‘sound financing’ is not 
at all times easy to discern or describe. 
Certain minima can no doubt be laid down 
by way of principle. Fixed interest charges, 
for example, should be within a ‘safe’ lim- 
it. A carrier should so finance as to be 
able to raise what money it may require 
from time to time without increasing those 
charges beyond that limit. That precludes 
insolvency and assures necessary enlarge- 
ments of plant. In general the regulating 
authority is bound to see that these essen- 
tials are present—if possible—in capitaliza- 
tion proposals presented for its approval. 
“But with these essentials caveats, 
managerial discretion must have a free field 
in its choice of means to attract capital 
from the investment market. Neither ship- 
per nor traveler—as such— is necessarily 
concerned in those means, and the concern 
of the regulating authority under the law 
is limited to the interest of the shipper and 
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traveler—as such—and their need for an 
adequate railroad system. The investment 
market is in constant flux and is character- 
ized by extreme variety in the kinds of se- 
curities in which participation, either as 
owner or creditor, in corporate enterprises 
is offered to the investor. Whole libraries 
have been written on the subject of corpo- 
rate finance and the problems of investment, 
and beautifully symmetrical theories have 
been laid down for the guidance of all con- 
cerned. But one obstinate fact remains at 
all times in the foreground, and that is that 
when the investment market is asked for 
capital its terms must be met, for from 
those terms there is no appeal. And, sub- 
ject to the essential requirements above de- 
scribed, it is the business of management 
and not the business of regulation to devise 
the means to meet them. And, in meeting 
them, management is entitled to follow its 
own judgment—and to make its own mis- 


takes.” 
—D. L. 
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The March of Events 





Alabama 


Low Electric Rates in State 


ESTIMONY has been introduced before the 

commission to show that rates of the 
Alabama Power Company are much lower 
than the average rates applied throughout the 
nation, says the Montgomery Advertiser. 
This was submitted on an application of the 
Alabama Power Company for approval of 
the purchase of all properties of the Georgia 
Power Company in the state of Alabama. 

A witness stated that the average amount 
paid by customers of the Alabama Power 
Company for residential use of electricity was 
5.105 cents per kilowatt hour a month, ac- 
cording to a recent survey, while the average 
for the nation for the year ending May, 1930 
was 6.07 cents per kilowatt hour. The fact 
was brought out that the average residential 
consumer of the Georgia Power Company 
paid 5.77 cents a kilowatt hour a month. The 
Advertiser adds: 

“In the matter of all classes of rates, again 
it was shown that the Alabama Power Com- 
pany schedule was lower than the nation’s 
average. The average amount as received 
from all classes of consumers was 1.105 cents 
per kilowatt hour a month, while the aver- 
age for the nation is 2.59 cents per kilowatt 
hour a month and for the state of Georgia 
was 1.97 cents per kilowatt hour.” 

It was said that if the commission would 
approve the transfer of the properties, twelve 
industries in Alabama would effect an annual 
saving of $60,000 based upon the amount of 
current consumed by them for the year end- 
ing in April, 1930. Four industries would re- 


ceive a slight increase in rates while eight 
would receive a reduction under the amount 
they are now paying. This would be because 
of the difference in the rate schedules of the 
two companies. 


uM 
Water by Rail 


N some oriental countries we understand 

that water carriers sell water from buck- 
ets, but we have been so accustomed to re- 
ceiving unlimited water supplies from faucets 
which connect directly through pipes with a 
water source that it is really news when we 
hear of water being carried on freight cars. 
This, however, is the report from Hartselle, 
Alabama. 

An emergency drought relief rate proposed 
by the Louisville & Nashville Railroad for 
transportation of water in tank cars has been 
approved by the Alabama Commission. This 
was because, according to the Montgomery 
Advertiser, the water supply, which was fur- 
nished by six wells, had been gradually dimin- 
ishing. Water for several days had been 
limited by city authorities to drinking and 
bathing purposes, and residents were re- 
quested to refrain from using it for their 
lawns and washing automobiles. 

Arrangements were made to obtain an addi- 
tional supply of water from Decatur, which 
is about fifteen miles from Hartselle. The 
rate approved provided a charge of $11.50 
per tank car, and was about one fourth to 
one fifth of the regular rate. 
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California 


Los Angeles Car Service 
Attacked in Council 


Couxci.man J. G. McAllister, of Los 
Angeles, has charged that the Los An- 
geles Railway has not made the improve- 
ments which were forecast at the time it 
obtained an increase in fares from 5 to 7 
cents, says the Los Angeles Examiner. He 
urged that City Attorney Erwin P. Werner 
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take steps before the commission and, if 
necessary, in the court to “demand the re- 
sumption of adequate schedules on the lines 
of the Los Angeles Railway and the provid- 
ing of line. extensions and new equipment.” 

The councilman said that the company had 
increased its revenue from passenger carry- 
ing in 1928 by $342,176.17 over 1927, and in 
1929 by $1,589,612.98 over 1927. Wages of 
employees had been increased but it was al- 
leged the personnel had been reduced. 
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Distri&t of Columbia 


Street Railway Valuation 
Gets under Way 


RELIMINARY work on the valuation of the 

local street car companies has been in 
progress for several weeks. The commission 
on October 18th announced the appointment 
of Ira L. Reynolds, formerly on the engi- 
neering staff of the Illinois commission, as 
an appraisal engineer to do cost, appraisal, 
and inventory work on the valuation. The 
Washington Star informs us: 

“The first thing done was to get out in- 
ventories of the companies’ property made in 
the first valuation case from 1913 to 1919, 
and to attempt to segregate such parts of it 
as may still be usable. Since that inventory 
was taken some of the items of property 
such as rolling stock and trackage have re- 
mained practically unchanged, and the old 
inventory can be checked in the field more 
easily than making a new one. 

“Maps are being prepared showing the lo- 
cation of the various properties of the two 
companies to be used in the later field sur- 
vey. The commission’s engineers and ac- 
countants are trying to work out a uniform 
system of inventory units. During the first 
inventory the two companies and the com- 
mission often had divergent views as to 
whether parts of the underground construc- 
tion should be classed with trackage or power 
transmission units, with resultant difficulty in 
interpreting the results arrived at through 
different inventories. 

“The same work is being done by the two 
companies. The Capital Traction Company 
has hired an outside engineer to direct its 
valuation work, which will be done by its own 
staff, but he has not yet reported for duty. 
The Washington Railway & Electric Com- 
pany has not made any outside appointment.” 

The work of valuation, it is expected, will 
take more than a year although, according to 
Commissioner Harleigh H. Hartman, that 
time may be cut by hiring additional engi- 
neers. 


> 


Motor Bus Terminal 


TT. need of a motor bus terminal to re- 
lieve traffic congestion and parking on 
streets during lay-over periods is well recog- 
nized in the capital city, but, according to the 
Washington Star, the establishment of a 
union bus terminal has been temporarily side- 
tracked. This paper says: 


“The campaign for establishment of a 
union bus terminal was started by the former 
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Public Utilities Commission under Chairman 
ohn W. Childress and reached a point where 
the bus operators were actually looking 
around for a suitable location somewhere in 

the vicinity of the business district. But 
there the movement ended, chiefly because the 
bus operators were not. willing to undertake 
any cooperative scheme of financing the 
project. 

“In the last few months, however, there had 
been recurring rumors that one of the coun- 
try’s large railroads which is operating an 
interstate line into Washington had planned 
to build a bus terminal for its own vehicles 
and lease space to operators of other lines. 
Recent reports indicate that this project ap- 
parently has been abandoned, and the com- 
mission now finds itself in the same position 
with respect to bus terminal facilities as it 
was more than a year ago. And with the 
street railway valuation engrossing its atten- 
tion, there is little likelihood that the com- 
mission will find time to stimulate interest 
in another movement for establishment of a 
union terminal. 

“The new commission under Major Gen- 
eral Mason M. Patrick is known to be just 
as strongly in favor of a bus terminal as was 
the former commission headed by Mr. Child- 
ress. And like the old commission, it has 
no authority to require the erection of a 
terminal, and unless it can by persuasion get 
the bus operators to finance the project the 
present sidewalk terminals probably will con- 
tinue to exist. 

“The old commission had an idea it could 
force the busses into a union terminal, if one 
existed, even against their wishes. The plan 
under consideration was to have private capi- 
tal finance a terminal building, which the 
commission would compel the busses to use, 
through an order directing them over a route 
which would lead directly to the building. 
The commission has the power to control 
routes used by motor busses. 

“There is some doubt among public utility 
experts as well as the bus operators them- 
selves that the commission could legally en- 
force such an order, even if private capital 
should come forward at this time and offer 
to build a terminal. 

“Some of the bus operators, it was learned, 
never did look favorably upon the plan of 
using a terminal financed and under the con- 
trol of a railroad operating an interstate line 
into Washington. The principal objection to 
such a terminal, it was said, is that the rail- 
road operating it could control the sale o 
tickets, and route passengers over its own 
lines instead of competing lines, which might 
be using its terminal facilities.” 
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Georgia 


Gas Service Charge Opposed 
by Customers 


HE commission on October 16th began 
consideration of gas rates in Athens, 
Macon, Griffin, and Rome following a rule 
nisi from the commission to the companies 
to show cause why rates should not be re- 
vised. 
Opposition developed to the petition of the 
thens Gas Company for authority to collect 
a service charge of $1.25. Leading Athens 
citizens, says the Atlanta Georgian, demanded 
a reduction of rates on a straight meter rate 


basis. Charles A. Reed, rate expert for the 
company, contended that fairer rates could be 
established by reducing the present consump- 
tion charges and instituting a service charge. 

He testified that a straight meter rate is a 
limited injustice because the greatest cost of 
gas to the company is in distribution. He 
explained service cost to the small consumer 
is just as great as to the large consumer. 
With the service charge, he said, the small 
consumer will pay less for his fuel since he 
will be encouraged to use more gas and will 
thus use enough gas at the low rate above 
the service charge to compensate for the 
service charge itself. 


= 


Illinois 


Coin Box Phone Case before 
Supreme Court 


RGUMENTS were heard by the United 

States Supreme Court on October 20th 
in the 7-year fight to obtain a reduction in 
rates for certain classes of coin box telephone 
service in Chicago. The appeal is from a 
decision of a lower Federal court favorable 
to the Illinois Bell Telephone Company. 

A temporary injunction had been made 
permanent restraining the Illinois Commerce 
Commission from enforcing a rate reduction 
on coin box service. The company since 
1923 has been collecting a higher rate than 
ordered by the commission. If the city is 
successful in upsetting this injunction and 
sustaining the commission order, a fund of 
more than $12,000,000, exclusive of interest, 
will be returned to telephone users. 

The city contends that the Federal court 
erred on four grounds in holding the reduc- 
tion ordered by the commission confiscatory 


and invalid. These grounds as reported in 
the Chicago Tribune are: 

1. The net income which the Federal court 
estimated the company would receive under 
the commission’s 1923 reduction order is 
more than the books of the company showed 
it receives under the higher rates. 

2. That the company was giving free of 
charge to the A. T. & T. the use of its local 
exchange property having a book value in 
1923 of $57,000,000, and expense items of 
$18,000,000 for the benefit of the long dis- 
tance service of the parent company was not 
taken into account by the Federal court. 

3. It is impossible to compare the mini- 
mum net earnings which the company re- 
quires to attract capital and to maintain its 
securities as against companies outside the 
Bell system because the company, as a part 
of the Bell system, occupies a unique posi- 
tion in relation to the public and investors. 

4. The rate of return which the Federal 
court held was insufficient was based upon a 
value which was excessive by $25,000,000. 


e 
Indiana 


Thermic Basis of Gas Rates 


HE public service commission has been 

asked by the Northern Indiana Public 
ervice Company to introduce a new form 
of gas charges. It is proposed to change 
the basis of billing from cubic foot measure- 
ment to the quantity of heat units consumed. 
Such a method has already been approved 
in Illinois, and heat quantity has been a fac- 
tor in rate making elsewhere. 
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Charges would be made according to the 
number of “therms” consumed a month in- 
stead of the number of cubic feet of gas 
used. A therm is 100,000 B.T.U. of gas. 

Morse DellPlain, president of the utility, 
in explaining the new method for gas rates, 
says the Indianapolis News, has announced 
that it contemplates no change in the cost of 
gas service to the customer. Customers who 
prefer to pay their bills by the old method 
will be permitted to do so with the cost of 
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the higher quality gas being charged to them. 
The plan, the company explained, will permit 
the use of higher heating quality refinery gas 


e 


and natural gas on a basis of win pal charges 
for a better quality of service than was possi- 
ble under other plans. 


Kansas 


Large Utility Organization 
Is Announced 


At has. been made by Nathan 
L. Jones, president of the Public Utility 
Investment Company of Salina, that Diversi- 
fied Utility Investment, Incorporated, has 
been formed as a public utility and quasi- 
public utility operating company with capi- 
talization of $1,400,000. The Wichita Eagle, 
describing this new organization, says: 
“Functioning as an investment banking 
house and an operating company since its or- 
ganization in 1924 by Mr. Jones and his asso- 
ciates, the Public Utility Investment Com- 
any, under the plan now going into effect, 
omes an exclusive investment banking 
institution of national scope, with - branch 
offices in principal cities of the Middle 
West. The new company will function in 
the capacity of development of new operat- 
ing companies, acquisition and activities 


formerly supervised by the parent company. 
“As its name indicates the new company 
will operate and develop public utilities and 
quasi-public utilities, applying the same prin- 
ciples that have made utility operations an 
outstanding success during the last decade. 
“Among the operations included in the new 
organization will be the development of 
‘Follow-the-Swallow Tourist Camps, Incor- 
porated,’ a system of de luxe camps, founded 
by Salina men, which will become the ‘Har- 
vey house of the highway.’ Camps will be 
established over the entire United States as 
an interlocking system to make automobile 
travel more luxurious. Six ice cream fac- 
tories and creameries located at Newton, 
Pratt, Liberal, Junction City, Salina, and 
Dalhart, Texas, and operated by the Western 
Pure Milk Products Company are also a part 
of this new organization. Immediate con- 
struction of a most modern ice cream plant 
at Dallas, Texas, with a capacity of 200,000 
gallons annually, is also announced.” 
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Louisiana 


Service to Lake Pontchartrain 


Wam the Louisiana Public Service 
Commission will approve the abandon- 
ment of the venerable Pontchartrain railroad, 
4.4 miles long, was one of the questions on 
the schedule before Chairman Francis Wil- 
liams on October 14th, according to the Baton 
Rouge State Times, which adds: 

“Chairman Williams has indicated that he 
is not disposed to approve this application for 
abandonment unless provision is made to take 
care of the transportation needs of the peo- 


ple stili residing along the shore of Lake 
Pontchartrain in and around Milneburg. The 
public service commission is anxious that the 
people of Milneburg attend the hearing and 
express themselves with regard to the appli- 
cation. 

“At the same time Chairman Williams is 
desirous of assisting and codperating to the 
fullest extent with the city authorities and 
the citizens living along Elysian Fields ave- 
nue in New Orleans in their efforts to extend 
and pave Elysian Fields avenue to Lake Pont- 
chartrain at the earliest possible date.” 
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Maryland 


Rates on Bay Ferries 


REDUCTION 


in rates of the Claiborne- 
Annapolis Ferry Company was proposed 


before the commission on October 9th_by 
John Henry Lewin, people’s counsel. His 
petition asked for an early opportunity to 
present testimony to show that the rates and 
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the return on the value of the property are 

excessive. ste 
The Baltimore Sun states that the petition 

did not mention a $20,000 annual subsidy paid 


to the ferry company by the state for the 
operation of its Claiborne-Annapolis line. 
This amount was authorized by the legisla- 
ture to be paid annually to the company. 
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Massachusetts 


Lower Rates Demanded 
under Dial System 


HE Boston Central Labor Union has filed 

a petition with the commission requesting 
an order directing the New England Tele- 
phone & Telegraph Company and the Ameri- 
can Telephone & Telegraph Company to re- 
duce rates in proportion with the savings 
which have resulted from the use of the dial 
system. It is charged that the company con- 
tributed to unemployment and business de- 


pression through the postponement, if not 
cancellation, of some $5,000,000 worth of plant 
and building work for which the company 
appropriated the money and let the construc- 
tion contract. 

The labor union asserts that telephone sub- 
scribers are called upon by the company to 
become “nonpaid telephone operators” and to 
pay to the telephone company the same, or 
a higher, rate for telephone service than they 
paid when the telephone company furnished 
paid telephone operators to assist and to 
serve the public. 
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New Jersey 


Five-Cent Fare Returns 


RESIDENT Thomas N. McCarter, of the 
Public Service Co-ordinated Transport, 
has accepted the suggestion of Chairman Jos- 
h F. Autenrieth of the Board of Public 
tility Commissioners that the present time 
of unsettled business conditions 1s a bad one 
in which to carry on rate proceedings, and 
that a 5-cent fare would be an inducement to 
riding ard probably increase the company’s 
return. The result is that the traction com- 
pany will drop its pending application for an 
increased token fare and will return to the 
flat 5-cent fare on busses and trolleys. 
The fare question has been before the com- 
mission for several months. Since January 


lst the company has been operating on a 5- 
cent token and 10-cent cash fare schedule 
which was allowed experimentally by the 
commission. The company in June applied 
for authority to increase the token fare to 6 
cents, or four tokens for 25 cents. 

Gross revenues have dropped off during the 
first nine months of 1930 compared with the 
same period in 1929 when the 5-cent fare was 
in effect. Mr. McCarter is quoted in the 
New York Times as saying that in carrying 
out the new arrangement for a 5-cent fare 
the company thinks Public Service is making 
a substantial contribution to help existing 
conditions locally. The utility by adopting 
the lower fare waived its legal right to insist 
upon higher rates. 
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New 


Says Small Consumer Must Pay 
His Way 


Mazzew S. Sloan, president of the af- 
filiated utilities which are seeking to 
establish new rate schedules involving a 

000 cut in revenues in New York city, 
has testified that only by establishing a serv- 


Y ork 


ice charge can the utilities offer a reduction 
in the energy rates from 7 to 5 cents per kilo- 
watt hour. The small consumer, he said, 
must pay his way instead of being carried by 
other consumers. 

Mr. Sloan expressed the hope of the com- 

nies of entering such buildings as the 
Equitable Building, which manufactures its 
own power and light, because power can be 
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sold to them more cheaply than these build- 
ings can produce it under the new schedules 
of rates. 

Although Mr. Sloan has stated that the 
companies did not have any intention to war 
on the submetering companies in the rate 
proceeding, Judge C. J. Shearn, represent- 
ing the real estate board of New York, is 
uoted as saying that he intends to show that 

i companies’ revenue will be increased by 
more than $6,000,000 a year because many 
consumers who are now customers of sub- 
metering companies will come on to the com- 


panies’ lines. The New York Times states: 

“Mr. Shearn estimated that the proposed 
rates would cut out about half of the sub- 
metering business, mainly in large apartment 
houses and the smaller office buildings, al- 
though the large buildings using very large 
—— of electricity would not be affected. 

e said the result of this curtailment in the 
submetering business possibly would be re- 
flected in higher rents, since builders had sold 
bonds to the public on the strength of their 
incomes from the resale of current to ten- 
ants.” 


2 
Ohio 


Wholesale Gas Price Involved 
in Rate Fight 


ey cost of gas wholesale to the Colum- 
bus Gas & Fuel Company is one of the 
points at issue in the proceedings before the 
commission to secure an increase in rates. 
The company has been appealing for a rate 
in Columbus of more than the 48 cents per 
thousand cubic feet now charged. It is con- 
tended that the utility pays 45 cents per thou- 
sand cubic feet for gas delivered at the city’s 
gate for distribution. 

Testimony on this point was admitted by 
the commission although James M. Butler, 
counsel for the city of Columbus, objected. 
He argued that the 45-cent wholesale rate 
specified in a contract between the Columbus 

as & Fuel Company and the Ohio Fuel Gas 
Company, which pipes the gas to Columbus 
from West Virginia and Ohio fields, should 
not be considered since the two companies 
are affiliated. Chairman Frank Geiger of the 


commission is quoted in the Columbus State 
Journal as follows: 

“The commission is desirous of having be- 
fore it all proper testimony that will aid it 
in determining the question at issue. There 
is a tender made here to show prices that 
are paid for natural gas by other distribut- 
ing companies. 

“That might tend to show the proper price 
for gas; it does not necessarily show it; it 
does not determine yet whether or not that 
is the price in the open market or whether 
it is the price between inter-related companies 
and companies related to the present com- 


ny. 

“Of course, there has always been in re- 
cent years this process of reasoning or process 
of development, not only in gas companies 
but other companies, that an associated group 
will put up the price in one place and then 
offer that as evidence as to what the price 
should be in another place. 

“That is all competent, but the weight of 
it is another matter.” 
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Oregon 


Power to Order Cross-State 
Railroad Line 


TT. question whether the Oregon-Wash- 
ington Railroad & Navigation Company 
can be compelled to build a cross-state ex- 
tension 185 miles long in Oregon, has been 
presented to a court of three Federal judges. 
Hearings have been completed. 


The Interstate Commerce Commission had 
directed an extension, but this order was at- 
tacked in the court, with the Union Pacific, 
the Great Northern, the Southern Pacific, and 
the Oregon and Idaho Public Service Com- 
missions presenting their views. 

An outstanding feature of the case which 
is of interest to railroad circles and com- 


missions is the question whether the Inter- 
state Commerce Commission, under the 
Transportation Act of 1920, can direct the 
extension of lines by a reluctant rail carrier. 
This is said to be the first instance in which 
the Federal Commission has undertaken to 
direct a railroad to perform involuntary ma- 
jor construction. 

As stated by counsel for the Interstate 
Commerce Commission, there are three main 
issues: Whether the Interstate Commerce 
Act confers authority to force extensions on 
the railroad by order of the commission; 
whether, if the act contains the power, it is 
contrary to the Constitution; and whether 
the order was supported by substantial evi- 
dence as to the necessity and convenience of 
the extension. 
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The Latest Utility Rulings 


CairorNIA Commission: Re Modern 
Warehouses, Inc. (Decision, No. 22828, App. 


No. 16780.) In granting authority to a ware- 
house corporation to transfer properties, the 
commission held that it had no jurisdiction 
over the dimunition of the utility’s outstand- 
ing stock, or over the distribution of stock 
which a utility will receive in payment for its 
properties upon transfer. 


Fiorina Supreme Court: Florida Motor 
Lines, Inc. v. Railroad Commissioners. (129 
So. 876.) An order of the commission giving 
a motor carrier authority to install service 
over the objection of another existing carrier 
was set aside as injurious to the legal rights 
of the latter. The court held that an order 
of the commission, being an exercise of quasi- 
judicial powers, was reviewable on a writ of 
certiorari where no other method of review 
was provided by law. Delegation by the leg- 
islature of these quasi-judicial powers to the 
commission was held to be constitutionally 
proper. 


InpDIANA CoMMIssION: Re Miami-Wabash 
County Telephone Co. Inc. (No. 10078.) In 
granting authority to the telephone company 
to issue securities, the commission refused 
to use estimated costs to reproduce the prop- 
erties as a base for estimating the amount 
of such securities, and also declined to per- 
mit bond discounts. 


InpDIANA Commission: Re Laws Gas Co. 
(No. 10132.) The operator of a small gas 
company was not permitted to establish a 
monthly minimum charge for domestic serv- 
ice, until it was shown that the character of 
the service, previously shown to be inade- 
quate, had improved to the extent necessary 
to justify the minimum charge, and the direc- 
tor of service of the commission was accord- 
ingly instructed to make an investigation and 
report concerning the quality of the service 
within thirty days of the date of the order. 


InpIANA ComMMISSION: Re Municipal Elec- 
tric Co. (No. 10214.) A petition of a mu- 
nicipal electric plant for an increase in the 
minimum charge to the amount of $2 per 
month for all customers residing outside of 
the city limits was approved, where it was 
shown that the cost of service to such rural 
patrons could not be met at a less minimum, 
and where such customers paid no tax for 
the buildings and upkeep of the city streets, 
city lighting, and buildings. 


InpIANA Commission: Re Rates, Rules & 
Regulations for the Transportation of Iron 
and Steel. (No. 10120.) In denying proposed 
increased freight rates on iron and steel, 
which were not justified by any other evi- 
dence except certain findings of the Inter- 
State Commerce Commission, the Indiana 


commission pointed out that it was its duty 
and function to ascertain, if possible, the jus- 
tice and reasonableness of all rates proposed, 
and that it could not delegate to another the 
authority thus conferred upon it by statute. 


Inptana Commission: Re United Corp. 
(No, 10064.) A telephone company was au- 
thorized to increase rates at its Rossville and 
Moran exchanges so as to yield an approxi- 
mate return of 7 per cent on its rate base 
= was fixed by the commission at $55,- 


INDIANA CoMMISSION: Vincennes v. Vin- 
cennes Water Supply Co. (No. 10191.) 
Complaint by the city of Vincennes against 
the service and rates of a water company was 
sustained by an interlocutory order approved 
September 26, 1930. The commission found 
the water supply to contain objectionable 
tastes and odors and ordered the company to 
remove these defects within five months. A 
revaluation of the property was also ordered 
and immediate action on the rate complaint 
was deferred pending the result of such re- 
valuation. 


Louts1ana Commission: Motor Freight 
Lines, Inc. v. Interstate Motor Express Co. 
Inc. (No. 1403, Order No. 744.) The de- 
fendant corporation acting in the capacity of a 
freight forwarder, under contract with own- 
ers or drivers of trucks owned and operated 
by individuals not in its employ, engaged in 
the business of picking up shipments from 
various shippers in New Orleans and concen- 
trating them at its depot in New Orleans, for- 
warding them to destinations by independent 
truck owners or operators, receiving by way 
of compensation one third of the freight 
charges. The company on complaint of Mo- 
tor Freight Lines, Inc., was held to be a com- 
mon carrier acting without the authority of 
the commission and was ordered to cease and 
desist from further operations and to forfeit 
a fine of $100. 


New Jersey Commission: Re Jersey Cen- 
tral Power & Light Co. Petition of an elec- 
tric company for permission to condemn lands 
of Martha Mooney Williams, in Berkeley 
township, was dismissed for lack of jurisdic- 
tion, where there was no evidence that the 
owners had disagreed as to price with the 
power company. 


Onto Commission: Re Scioto Valley Rail- 
way & Power Co. (No. 6377.) Application 
for consent and authority to abandon passen- 
ger and freight service over rails between 
Columbus and Lancaster and Columbus and 
Chillicothe was granted, in view of the stead- 
ily diminishing revenues. The commission 
was of the opinion that the demand for trans- 
portation service in this territory can be ade- 
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quately taken care of by existing motor bus 
service, part of which is rendered by the appli- 
cant. 


OxLaHoMA Supreme Court: C. C. Julian 
Oil. & Royalties Co. v. Corporation Commis- 
sion. The Oklahoma oil conservation statute 
placing the duty of oil conservation under the 
care of the corporation commission was de- 
clared to be constitutional as a valid exercise 
of police wer. Two justices dissented. 
(See Utilities and the Public, page 635.) 


PENNSYLVANIA Commission: Bisbee Lin- 
seed Co. v. Philadelphia Electric Co. (Com- 
plaint Docket 8261.) The electric company 
was held to be justified in adjusting rates to 
develop off-peak use of current and this com- 
plaint by an industrial consumer alleging dis- 
crimination was dismissed. (See Utilities and 
the Public, page 635.) 


PENNSYLVANIA CoMMISSION: Centre Coun- 
ty Lime Co. et al v. Pennsylvania Railroad Co. 
et al. (Complaint Docket Nos. 7790, 7795, 
7929, 7930, 8099, and 8100.) A higher court 
having decided that the reasonableness of past 
rates cannot be put in issue in the same pro- 
ceeding as one raising the question of rates 
for the future as a basis of legislative action, 
the commission refused to receive proof of 
damages to be used as the basis of a repara- 
tion award in the same proceeding in which 
an adjudication of the unreasonableness of 
past rates was sought. For the same reason 
the commission ruled that a statute requiring 
the complaint for reparation to be filed within 
two years of the accrual of the cause of ac- 
tion cannot be stayed by the filing of a com- 
plaint looking merely towards the establish- 
ment of the reasonableness of the rate. 


PENNSYLVANIA Commission: 1015 Chest- 
nut Street Corp. v. Bell Telephone Co. (Com- 
plaint Docket 8268.) The resale of telephone 
service by the owner of an office building to 
tenants, thus introducing “the same kind of 
trouble now experienced in hotels,” was pro- 
hibited. Out of consideration to existing 
leases and resulting expenditures, the utility 
was permitted to serve such patrons already 
under contract until October 1, 1933, unless 
voluntarily terminated by the patrons before 
ee (See Utilities and the Public, page 


Soutn Daxota Commission: Re Bickford. 
(3924—B.) Application for a certificate to op- 
erate as a Class B motor carrier was denied 
when apparently the only evidence of neces- 
sity for the service was the testimony of his 
landlord to the effect that the applicant had 
four children, was crippled, and would have 
to go on the county unless the certificate was 
or er (See Utilities and the Public, page 
635. 
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Sours Daxotra Commission: Re Hayden. 
3997-B.) The commission refused to deny 
the application of a motor carrier to operate 
in interstate commerce because of minor vio- 
lations of regulatory laws, in view of court 
decisions holding the state commission to be 
without authority to refuse such interstate 
certificates except in extreme cases of flag- 
rant, wilful, and continued disregard for and 
refusal to conform with state law. 


Unitep States Districr Court For In- 
DIANA: Southern Indiana Telephone & Tele- 
graph Co. v. Indiana Public Service Commis- 
sion. A suit to restrain by preliminary in- 
junction an order of the Indiana commission 
issued last August holding in abeyance a peti- 
tion of the utility for increased rates because 
of the severe economic depression, aggravat- 
ed by the recent drought, was denied in view 
of evidence that the commission had taken 
further action. 


Wisconsin Commission: Re Beloit Trac- 
tion Co. A company operating a street rail- 
way system was held to be a “railway com- 
pany” and not a “public utility” within the 
meaning of a statute requiring the commis- 
sion’s consent only for the sale by a public 
utility operating a street railway or traction 
properties, and accordingly an application for 
approval of a certain sale of a traction com- 
pany’s property was dismissed for lack of ju- 
risdiction. 


Wisconsin Commission: Re Chicago, 
Harvard & Geneva Lake Railway Co. (R- 
3838.) Petition by a railway company for 
authority to discontinue service ; dismissed for 
lack of jurisdiction. 


Wisconsin Commission: Re Ladysmith 
Municipal Water Works. (U-3985.) In 
granting authority to the municipal works for 
increased rates, the commission held that a 
municipal plant was not entitled to charge 
rates that would produce revenues to cover 
not only operating costs, but improvements 
as well. It was said that plant additions could 
only be financed from expenditures of money 
received from the sale of bonds, appropria- 
tions from the general fund of the city, cus- 
tomer contributions, assets offsetting the de- 
preciation reserve or from surplus earnings 
available for a return on the city’s invest- 
ment. 


Wisconsin Commission: Re Marshfield 
Water, Light & Power Co, (U-4011.) A 
proposal by an electrical utility to revise its 
rates so as to extend service to rural consum- 
ers not exceeding $400 per customer at its 
own expense, with the imposition of a mini- 
mum readiness-to-serve charge was approved 
and declared to be in line with the present 
day trend of rural electrification. 


Nore.—The cases above referred to will be published in full or abstracted 
in Public Utilities Reports. 
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The Growing Power of the State Commissions 


NOTHER year moves slowly to a 
A close and once more the National 
Association of Railroad and Utilities 
Commissioners assembles in convention 
at Charleston, South Carolina, to delib- 
erate over the development and future 
of the policy of regulating public utili- 
ties by the states through commissions. 

There is much to occupy the atten- 
tion of the commissioners. There are 
detailed problems of regulation to dis- 
cuss such as the control of irregular mo- 
tor carriers, cut-rate taxicabs, holding 
companies, monopoly and competition, 
and other regulatory puzzles. 

There is the problem of combating 
encroachment on the field of state regu- 
lation by Federal laws, Federal com- 
missions, and, as some say, Federal 
courts. There is the general opposition 
of those who continue to oppose regula- 
tion by state commissions and declare 
that it has failed. 

One thing, however, that should not 
be, and probably will not be, overlooked 
by the commissioners is the growing 
power and jurisdiction of their respec- 
tive boards. If actions speak louder 
than words, the acts of our state legis- 
latures during the past decade adding 
more and more duties to the field of 
commission regulation should be a 
crushing answer to all wordy argu- 
ments about the breakdown of com- 
mission regulation. 

Scarcely a session of any state legis- 
lature passes without some member de- 
claring that commission regulation has 
broken down and demanding that some 
new and different system be tried or that 
we return to the dog-eat-dog days of 
open competition. But despite such at- 
tacks, the real fact remains that the 
sphere of commission regulation contin- 
ues to widen and additional duties are 
being imposed on these tribunals. 


Does that betray a real lack of public 
confidence? Does that indicate any 
breakdown in the system of commission 
regulation? Chairman Lee Dennis, of 
the Montana commission, has brought 
to our attention the fact that in 1907 
the commission in his state was created 
with limited jurisdiction over “transpor- 
tation companies,” which in that day 
meant only railway companies. In 
twenty-three years of its existence, the 
legislature has year after year built up 
its jurisdiction until it now has full reg- 
ulatory powers as to the rates, services, 
safety, and intercorporate relations of 
eighteen different types of utility serv- 
ice, whether publicly or privately owned. 
In addition to this it has numerous col- 
lateral duties such as the conservation 
of oil, state water power, and the super- 
vision of navigation. 

From other states comes similar evi- 
dence of increasing confidence in the 
principles of commission regulation. As 
this goes to press there comes news of 
a decision in the supreme court of Ok- 
lahoma, declaring valid and constitu- 
tional a statute placing the all impor- 
tant duty in that state of controlling and 
conserving oil resources and petroleum 
products in the hands of the commis- 
sion. Even investigations commenced 
in a spirit of hostility towards the com- 
missions seem unfailingly to have re- 
sulted in recommendations for augment- 
ing their duties and increasing their 
powers. 

The recent comprehensive investiga- 
tion in New York state is an excellent 
example of this conversion of anticom- 
mission Sauls to regulatory Pauls. An 
inquiry fomented by those who openly 
declared that commission regulation had 
failed resulted in a majority endorse- 
ment of the good work and good faith 
of the public service commission and 
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recommendations for increasing its 
powers and appropriations. 

Enemies of commission regulation 
may interpret these acts on the part of 
state legislatures as attempts to “give 


e 


them a final chance to make good.” 
The logical conclusion, however, is that 
they have made good—that they have 
demonstrated their fitness to handle in- 
creased assignments. 


Poverty of a Permit Applicant Is Not Evidence 
of Necessity 


“The people want this man to truck. 
These fellows get all they want anyway. 
This man has four children and if he can- 
not make money to pay rent we will have 
to put him on the county. He is a cripple 
but he can run a truck. Are you going to 
turn down a man that needs support?” 


Tx is the testimony of a landlord 
in support of an application by one 
of his tenants, Frank Bickford, for a 
certificate from the South Dakota com- 
mission to operate as a Class B motor 
carrier of property in the vicinity of 
Alexandria. 

Does it constitute evidence of neces- 
sity for the proposed service? Unques- 
tionably it is excellent evidence of neces- 
sity as far as Bickford’s personal for- 
tune is concerned, but its value as show- 


ing the public need for a new carrier is 
not so clear. 

Numerous cases such as these come 
before the state commissions. They 
make decisions according to law a diffi- 
cult and unpleasant task. There is no 
doubt but that such an applicant de- 
serves consideration if it can possibly be 
given without doing violence to estab- 
lished principles of regulation. But, un- 
fortunately for Bickford’s application, 
the evidence of protesting carriers be- 
fore the South Dakota board showed 
that existing service was adequate to 
meet the needs of the proposed territory. 
The application was denied. “Conven- 
ience and necessity,” as used in regula- 
tory laws, applies only to the public and 
not to the personal needs of applicants. 


e 


Preferential Rates for Off-Peak Electric 
Service Approved 


oe has ever been a methodi- 
cal animal. His strong prefer- 
ence for uniformity and regularity was 
noticed even by the ancient Greek think- 
ers. The Machine Age, bringing with 
it such powerful influences as mass pro- 
duction and standardization, has accen- 
tuated this characteristic until the aver- 
age man today is essentially a creature 
of system. He rises, sleeps, works, and 
plays at approximately the same hours 
each day. Any radical departure from 
a set schedule stamps him as an irregu- 
lar and probably impairs his usefulness 
as a smooth cog in the commercial ma- 
chine to which he is attached. 


This effect of standardization has its 
merits and demerits, its good and bad 
effects, not only on the individual, but 
even on some industries. It is due to 
this regularity of human habits, for in- 
stance, that one of the greatest problems 
of utility economics has come into ex- 
istence—the peak load. It is to frustrate 
the terrific pull of the peak load that 
special reduced rates are now being put 
into effect by electric, gas, and even 
street railway utilities. 

The gas utilities are combating the 
peak with special rates for long-hour 
uses such as house heating and by en- 
couraging appliances that will use a 
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small amount of gas over a long-hour 
period, such as the “thermos” type hot 
water heater, as compared with the old 
“instantaneous” type of heater that used 
a large amount of gas for perhaps only 
a few seconds. Most families eat dinner 
at about the same hour, which means 
that most evening meals are prepared at 
about the same hour. If, in addition to 
this cooking peak, everyone washed his 
hands before dinner with water heated 
by instantaneous heaters most of our 
streets would have to be torn up for the 
installation of larger mains to accom- 
modate the peak demand. That is one 
reason why gas companies must keep a 
sharp eye on the development of appli- 
ance merchandise. 

Likewise the street railway industry 
is experimenting with rate revisions cal- 
culated to stimulate off-peak use af ca- 
pacity equipment that otherwise cruises 
more or less empty about the streets of 
our cities between the morning rush 
hours and 4 p.m. St. Louis, for in- 
stance, has a car fare of 5 cents for pa- 
trons riding more than twelve times a 
week which, presumably, reaches the 
off-peak class of service. 

Electric companies have long attempt- 
ed to level off the jagged mountains and 
valleys of these peak loads by offering 
especially attractive rates during slack 
hours, and now comes an interesting de- 
cision by the Pennsylvania commission 
specifically approving off-peak prefer- 
ential electric rates. 

It seems that a complaint was filed 
with the commission by the Bisbee Lin- 
seed Company, a Philadelphia industry, 
against a rate classification of the Phila- 


delphia Electric Company which cov- 
ered service at 13,200 volts. The com- 
plainant was a 2,300-volt customer, but 
contended that it should be included in 
the rate because while there may be 
some theoretical differences in cost to 
the utility between the 13,200-volt serv- 
ice required by the rate and the 2,300- 
volt service of the complainant, the 
physical complexities of the utility’s 
“vast transmission and distribution sys- 
tem make it almost impossible to deter- 
mine the comparative cost of supplying” 
the respective services. In other words, 
the industrial company was urging that 
cost of service should be the only factor 
in rate making. 

The commission dismissed the conten- 
tion and held that a difference in rate 
classes of an electric utility need not be 
justified entirely on a basis of cost of 
service, and a utility is accordingly 
justified in adopting a high load factor 
rate for the purpose of stimulating off- 
peak use. 

The commission concluded: 

“We do not mean to hold that differences 
in cost of service do not play an important 
part in certain cases in determining the rea- 
sonableness of rate classifications. What 
we do mean to hold is that complainant’s 
proposition that under every situation a dif- 
ference in rate classes of an electric utility 
must find its justification solely in differ- 
ences in cost of service, is neither persuasive 
nor conclusive.” 


This ruling is certainly in conformity 
with the trend of decisions of progres- 
sive courts and commissions regarding 
preferential rates for off-peak service, 
not only of electric utilities, but other 
classes of service above mentioned. 


e 


“Subphones” for Office Buildings Prohibited by the 


Pennsylvania Commission 


HE problem of submetering, which 

has for some time been bothering 

electric companies in New York city and 

elsewhere, now has its prototype in the 
telephone business. 

Submetering, so-called, is the practice 

of a landlord of an office building or 


apartment house buying current through 
a master meter at wholesale for retail 
distribution to his tenants on his own 
terms through “submeters.” Commis- 
sions and courts in various states appear 
to be divided on the legality of the prop- 
osition. 
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Now the propriety of the practice of 
what might be called “subphoning” 
which is simply the resale of telephone 
service to tenants by the owner of an 
office building through a private branch 
exchange begins to invite legal inspec- 
tion. The most recent development 
appears to be the decision of the Penn- 
sylvania commission rendered October 
16th, turning thumbs down on the prac- 
tice in the Keystone state. 

The commission order was made upon 
complaints filed by 1015 Chestnut Street 
Corporation and other Philadelphia of- 
fice building owners that the Bell Tele- 
phone Company had refused to continue 
to them the same privileges that were 
being extended to other building own- 
ers. The privileges were these: Since 
1925 the utility had furnished to the 
complainants service through private 
branch exchanges. Tenants were listed 
in the telephone directories. All bills 


were paid by the landlord corporation, 
which in turn had included in the rent 
of each tenant the cost of extension fa- 
cilities and listings and charged them in 


addition 5 cents for each outgoing tele- 
phone call. 

It was admitted that this practice, 
which had extended to four landlord 
subscribers in Philadelphia and about 
five in Pittsburg, was in violation of the 
rules and regulations on file with the 
commission since 1917. In fact, the no- 
tice to the complainant that the service 
would be discontinued was only recently 
given by the utility because “it was fear- 
ful that unless the restrictions in its 
tariff be strictly enforced all barriers 
would ultimately be broken down.” 

In passing on the mushroom develop- 
ment of this type of service, the com- 
mission observed that “some of the pri- 
vate branch exchanges now in use are 
larger and can handle more business 
than some of the respondent’s central 
office boards.” The commission conced- 
ed that the “subphone” practice was 
necessary in large hotels, apartment 
houses, and clubs, but, even in such 


cases, declared that the results were far 
from satisfactory. 
Speaking specifically of office build- 
ings, however, the commission said : 
“No such necessity confronts us in deal- 
ing with telephone service in office build- 
ings. The services which the management 
furnish the tenants in office buildings are 
far different from those furnished by the 
management of hotels to their guests; and 
hence it is the testimony in this case, and, 
indeed, a matter of common knowledge, that 
tenants in office buildings have no need for 
frequent personal communication, telephon- 
ic or otherwise, with the management of 
such buildings, and that they. can get all the 
telephone service they require by contract- 
ing directly with the telephone company.” 


Another point passed on by the com- 
mission in forbidding the practice of 
subphones in office buildings was the 
question of “secretarial service.” By 
this was meant the practice of the office 
building switchboard operator receiving 
calls and delivering messages for ten- 
ants during their temporary absence 
from the building. The landlord corpo- 
rations urged that the elimination of 
subphones would destroy this valuable 
service to their tenants. 

The commission replied: 

“We do not think that the law makes it 
the duty of the respondent to amend its 
rules in order that its patrons may have 
such a method of providing someone to an- 
swer their calls, but it is important to note 
that the respondent has a special class of 
service which accomplishes that purpose.” 


In other words, the Bell Telephone 
Company of Pennsylvania like many 
other companies now has a special sec- 
retarial service available at reasonable 
rates for subscribers who cannot ar- 
range to have someone answer their 
phones during their absence. 

In promulgating its order forbidding 
the practice of subphoning, the commis- 
sion, out of consideration for existing 
leases and resulting expenditures, per- 
mitted a continuation of the service to 
landlord subscribers now under contract 
for a 3-year period terminating October 
1, 1933. 





rs OO Pewee 


+QOmin 





Public Ontltes 
Re ports 


COMPRISING THE DECISIONS, ORDERS, AND 


RECOMMENDATIONS OF COURTS AND COMMISSIONS 


VoLUME 1930E 


Points of Special Interest 


SUBJECT 
Consent of local authorities for poles and wires 
Commission hearings pending court proceedings - 
Rate reduction based on credit of securities - : 
Segregation of merchandising from utility account 
Lamp renewals as merchandise - - - - 
Telephone rates to fraternity houses’ - - - 
Security issues for purposes not chargeable to ex- 
pense - - - - - - - - 
Valuation for security issues : - - 
Fractional rights in common stock - - - 
Retirement of competitive units upon consolidation 
Bus regulation within municipal limits - 
Rural electric extensions - - : - 
Skip-stop system on street railway - - 
Capitalization of publicity expenditures - 
Rates of motor carriers - - - - - 
Valuing stand-by motor carrier equipment - - 
Payment when final date falls on Sunday or holiday 





NuMBER 3 


PAGE 
193 
198 
200 
204 
204 
208 


227 
245 
227 
210 
216 
220 
223 
245 
249 
249 
256 


These official reports are published annually, in their entirety, in five bound 
volumes, with the Annual Digest, at the price of $32.50 for the set. These 
volumes, together with a year’s subscription to Pustic Utitities FortNIGHT- 


LY, will be furnished for $42.50. 
639 








Titles and Index 





TITLES 


Accounting for Merchandise and Appliance Sales, Re 
Buckeye Pub. Service Co., Livingood v. ....... 


Central Maine Power Co., Re 
Edison Electric Illuminating Co., Re 


Kansas City Pub. Service Co., Becktel v. ...... 


Lincoln Teleph. & Teleg. Co., Re 
New York Steam Corp., Re 


People ex rel. Chateaugay v. Public Service Commission 


(Wis.) 204 


$aeRRwes Pe weeee te sediasesnesbuws (Ohio) 220 


(Me.) 245 
(Mass.) 200 


Giwae DRS hiewhd ORs S008 Se eRONE ae (Mo.) 223 


(Neb.) 210 
(N. Y.) 227 
(N. Y. App. Div.) 193 


Rates of Motor Vehicle Operators Transporting Milk, Re 


St. Louis Pub. Service Co., Re 
Southwestern Bell Teleph. Co., Re 


State ex rel. Columbus Gas & Fuel Co. v. Public Utilities Commission 
Time of Payment of Charges of Common Carriers and Public Utilities, Re 


7 


-. (Ohio Sup. Ct.) 198 
(Neb.) 256 


INDEX 


Accounting for book value, 210. 
Accounting for merchandise, 204. 


Automobiles, Commission jurisdiction, 216; 
rates, 249. 


Certificate for electric business, 193. 


Commissions, duty to hear rate complaint 
pending court action, 198; jurisdiction over 
autos, 216; power to decide jurisdictional 
questions, 193. 


Courts, pending action as affecting Commis- 
sion duty, 198 


Depreciation, on consolidation, 210; telephone 
property, 210. 


Dividends to maintain stock in market, 200. 
Fractional rights in stock, 227. 

Franchises for poles and wires in streets, 193. 
Holiday, payment after, 256. 


Intercorporate relations, sale of securities to 
parent, 227. 


Lamp renewals as merchandise, 204. 
Managerial discretion as to skip-stop, 223. 


Merchandise account segregated, 204. 
Payment after Sunday or legal holiday, 256 
Poles and wires in streets, 193. 


Rates, duty of Commission pending Federal 
court action, 198; motor carrier, 249; tele- 
phone, for fraternity houses, 208. 


Return, of motor carrier, 249; to pay divi- 
dend, 200. 


Security issues, fractional rights, 227; main- 
tained by adequate dividend, 200; purposes, 
227; sale to parent at par, 227; valuation 
for, 227, 245. 


Service, rural electric extensions, 220; street 
railway stop, 223; telephone, to fraternity 
houses, 208. 


Skip-stop system, 223. 
Sunday, payment after, 256. 


Valuation, book value and _ historical cost, 
210; depreciation and liabilities, 227; going 
value, 249; interest during construction, 
245; motor carrier equipment, 249; neces- 
sity for finding, 210; present prices, 227; 
publicity expenditures, 245; salvage of 
motor truck, 249; stand-by equipment, 249; 
unused property, 227. 


640 





204 


245 
200 


210 
193 


249 
216 


256 


256. 


eral 
ele- 


ivi- 


uin- 
ses, 
‘10n 


reet 
nity 


27, 1930 


wit Wires ~ but they mee a 
CENTURY OF PROGRESS: 


UPPOSE every wire in the country 
were to be swept away this mo- 
ment. In one stroke, we would 

all be plunged back nearly a century to 
the era of smoky kerosene or gas lamps, 
our factories silent, our skyscrapers al- 
most worthless, our electric railway 
transportation stopped, our radio, elec- 
tric refrigerator, washing machine and 
other appliances useless. No telephone 
or telegraphic services available. Busi- 
ness at a standstill. 

Only a catastrophe such as this could 
bring home how much we rely on those 
small wires which are so common as to 
pass unnoticed. Through them flows 
the substance which turns the wheels 
of industry, lightens home labors, 
creates our means of communication, 
transports us and makes our streets 
homes safe and beautiful with light. 

Economy and efficiency require the 
use of pole supports for the wires. It 


Public Utilities Fortnightly 


is to these poles that Union Metal has, 
for years, turned its attention in an 
effort to develop @ support so strong 
that street li trolley 
span wires, distribution lines and other 
services might be combined on one 
pole and yet so harmonious in design 
as to lend beauty and dignity to the 
finest avenues. 

How well this result has been 
achieved can be judged from this fact. 
Utilities throughout the country—always 
on the alert for equipment correct in 
engineering principle and which meets 
with public approval — are keeping 
Union Metal plants operating twenty- 
four hours a day to take care of the 
de 





We shall be glad to supply full in- 
formation on Union Metal Fluted Steel 
Distribution Poles to anyone interested 
in improved street appearance. 
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CORNELIUS VANDERBILT, destined to become a great power in the development 
of American railroads, was born at New Dorp, N. Y., 1843. 4 Thanksgiving Day. 





F 


The first American post office, marking a new step in the development of our 
national communication system, was opened in New York city, 1783. 





The completion of the newly completed transportation enterprises—the Erie and Cham- 
plain canals—was celebrated with impressive ceremony, 1825. 





CYRUS W. FIELD, projector of the Atlantic cable which opened a new era in the 
history of communication, was born in Stockbridge, Mass., 1819. 





DECEMBER SQ) - 





The Public Utilities Commission of Maine was organized, 1914. Telephone conversa- 
tion was held between New York, Stockholm, Mexico City, Mukden, and Berlin, 1927. 





Ground was formally broken at Omaha, Nebraska, for the construction of the Union 
Pacific railroad tracks, 1863. 





The main street of Richmond, Virginia, was lighted by an experimental, colossal gas 
lamp mounted on the top of a 40-foot tower, 1803. 





LOUIS B. MARKS, an American inventor, developed the enclosed arc lamp, thus 
increasing the life of the carbons twelve fold, 1893. 





The primitive electric telegraph instrument invented by THOMAS VON SOM- 
MERING was delivered to the French Academy of Sciences, 1809. 





By means of a telephone wire between Washington and New York, the first Presi- 
dential message to Congress was broadcast by radio, 1923. 





Relay stage coach travel was vastly bettered with the opening of the first section of 
the National Road between Cumberland, Md. and Wheeling, W. Va., 1825. 





Commercial telephone service was established from shore to a ship at sea when New 
York talked to the “Leviathan,” over 200 miles away, 1929. 





The Railroad Comunission of Louisiana was organized, 1899. The first locomotive 
built in the United States was completed at the West Point foundry, 1830. 











Monthly postal service was established by stage coach between the two most im- 
portant towns in the New World, Boston and New York, 1672. 











“Where there is no vision the people perish.” 
—Proverss: XXIX. 18. 
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From a photograph by Wm. M. Rittase 


Despatch 


Machinery is the subconscious mind of the world.” 
—GeERALD STANLEY LEE 





